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Preface
The G-20 is the world’s preeminent economic forum. The issues that confront the
G-20 leaders and the way they go about addressing them can have a disproportionate
impact on small open economies in Africa, including on our own, Morocco.
In no field is this more evident than in international trade and investment.
Morocco’s trade represents 88% of its GDP, higher than that of any of the G-20
members. Foreign investment, especially that related to global value chains, is of
crucial importance to Morocco. Thanks to that investment, in 2017 Morocco
produced over 350000 cars and commercial vehicles and is now the largest vehicle
producer in Africa. Morocco, like the rest of Africa, depends crucially on an open
and predictable world trading system and the laws enshrined in the World Trade
Organization, founded in Marrakesh in 1995.

That is why the Policy Center for the New South supports the trade work of the
think-tanks that develop the policy brief for the G-20 leaders, the T-20. It does so in
a modest way by devoting the time of one of our Senior Fellows and by publishing
in this volume the seven policy briefs of the T-20 Task-Force on Trade, Investment
and Globalization. As part of our effort to disseminate the ideas contained in these
briefs, we translated the executive summary in Arabic and French so that they can
reach a wider readership in Africa and in the Arab world.
The hard work that enables the production of this report was led admirably by
the Research Institute of Trade, Economy and Industry (RIETI) and by the Asian
Development Bank Institute (ADBI). The papers were drafted by an extraordinarily
capable group of international experts led by Professor Fukunari Kimura of Keio
University and his co-chairs which include our Senior Fellow Uri Dadush. These
individuals and the lead-authors of the policy briefs are flagged in the main text. I
take the opportunity to congratulate them all for the work done and to thank RIETI
and ADBI and the Japanese Presidency of the G-20 for the opportunity given to us
to publish this short report.

Karim El Aynaoui

President, Policy Center for the New South
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Executive Summary
The world trading system has been remarkably successful in many respects but is
presently under tremendous strain. The causes are deep-seated and require a strategic
response. The future of the system depends critically on reinvigorating the WTO
and policy change in the largest trading nations. Important measures are required
to sustain the multilateral trading system, and urgent action is needed to avoid a
scenario where the system fragments. The worst scenarios will disrupt global trade
and see a world which splinters into large trading blocs (most likely centered around
China, the European Union and the United States) and where trade relations are
based to a large extent on relative power instead of rules. In such a world the smallest
players, such as those in Africa and especially those whose trade depends on unilateral
preferences and is least covered by bilateral or regional agreements will be at the
greatest disadvantage. All countries will incur enormous costs only to try and reinvent
a system that is already in place today under the WTO.
The dysfunction of the WTO as a forum for trade liberalization and trade related
rule-making contributes to the sense of crisis. The G20 should tackle this challenge
in a proactive and innovative manner by reinvigorating the WTO as a forum for
negotiation. Possible policy options include multilateral agreements with multi-speed
implementation focused on specific themes or sectors. Plurilateral agreements and
critical mass agreements, i.e. those which involve a subset of the membership, should
be enabled, while remaining open to all parties who wish to join them and accept
obligations. Priority, however, should be given to multilateral agreements with multilanes. Possible themes for such negotiations include e-commerce and investment
facilitation.

An additional major challenge confronting the WTO is the failure to agree to
replace the members of the WTO Appellate Body (AB) whose terms have expired, due
to criticisms from certain WTO Members regarding the procedures and functioning
of the AB. The criticisms include overreach and slowness. There are several options
to respond to these criticisms, including expanding the membership of the AB and
agreeing on guidelines on what the AB can cover in its rulings and under which
conditions the AB can decide not to take up a dispute. If the AB ceases to operate,
back-up procedures may include resort to arbitration and to countermeasures under
established international law, although none of these options is likely to prove
satisfactory.
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A big new issue that the WTO should tackle relates to digital trade, which was
essentially nonexistent when the organization was established in the mid-1990s. The
digital economy provides ample opportunities for the G20 to accelerate inclusive
economic growth. To take advantage of digital technology, free flow of data
backed up by a series of policies to address other public policy objectives must be
promoted. However, policies for the flow of data and data-related businesses are still
underdeveloped and fragmented across countries. Ample controversy exists around
possible rules for digital trade, but it is incumbent on the G20 to design and implement
a series of policies as soon as possible. Standard microeconomic theory can provide a
very useful starting point for the formulation of such policies.

Structural changes in the world economy, including digital trade and the ease with
which information flows internationally have altered the way we think about the nexus
between trade and growth. The rise of the services economy and the digital revolution
have transformed international trade in ways that are not nearly sufficiently reflected
yet in the G20 policy process. G20 policy-makers must pay greater attention to trade
in services and its crucial role in achieving the G20’s growth and inclusion objectives.

Another structural change owes to the rise of Global value chains (GVCs), networks
of firms engaged in various stages of the production and distribution process through
international trade of goods and services, investment, and research activities. These
networks are not new but they have expanded enormously throughout much of the
world in the 1990s and early 2000s. GVCs generate benefits for both advanced and
developing countries through efficiency gains, lower prices, diversification, knowledge
diffusion and job creation. However, the expansion of GVCs has slowed since the global
financial crisis in 2007-2008 because of human capital (skills) and infrastructure
constraints, as well as regulatory and institutional barriers. The GVCs’ adverse effect
on some manufacturing firms in advanced countries of competition from emerging
countries have contributed to the rise of protectionist sentiments and policies.
The G20 can facilitate the expansion of GVCs by agreeing to support increased
attention to developing human capital and infrastructure, promoting business matching,
removing regulatory and institutional barriers, upgrading the manufacturing sectors
in advanced countries, and eschewing protectionist measures.

A crucial element in the operation of successful GVCs is international direct
investment. There is growing support amid the international community for an
international framework to facilitate such investment and its contribution to
sustained development. The G20 should adopting Guiding Principles on Investment
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Facilitation for Sustainable Development. Such principles would include: orient and
promote investment facilitation, especially sustainable FDI; integrate such facilitation
throughout the investment lifecycle; engage in broad-based stakeholder consultations;
share responsibilities among investors, host nations and origin nations; encourage
cooperative activities, adopt a whole-of-government approach to investment
facilitation; operate within a multilateral framework, and support capacity building
coupled with flexibility.

All Policy Briefs of T20 Japan 2019 were originally published here:
https://t20japan.org/task-forces/trade-investment-and-globalization/
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threatens to bring the WTO’s dispute settlement system to a halt. The concerns
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Abstract

The multilateral trading system is on the verge of a crisis arising from,
among others, the dysfunction of the WTO as a forum for trade
liberalization and trade related rule-making. The G20 should tackle with
this challenge in a proactive and innovative manner by reinvigorating
the WTO as a forum for negotiation. Possible policy options include
multilateral agreements with multi-speed implementation, plurilateral
agreements and critical mass agreements, but priority should be on
multilateral agreements with multi-lanes. Possible themes for such
negotiations can be e-commerce and investment facilitation.
2
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Challenge

The multilateral trading system is on the verge of a crisis, arising from three
distinct situations. First, trade restrictive measures and the reactions against
them, many of which were recently applied by G20 countries, could place the
global economic recovery in jeopardy2, and some of the measures were applied
without due regard to the relevant rules of the WTO3. Second, the WTO dispute
settlement mechanism is on the verge of crisis, as certain members obstruct the
appointment of new members of the Appellate Body after the expiration of the
terms of its members. Third but not least, the Doha Development Agenda (DDA)
didn’t work, and the initiatives since the 2013 Agreement on Trade Facilitation
do not help update the 24-year-old WTO rules to reflect modern realities of
global economy characterized by globalization of value chains and digitization
of trade.
As the first and the second situations are dealt with in Policy Briefs 1 and 3,
respectively, this Policy Brief will deal with the third situation, namely, the
dysfunction of the WTO as a forum for trade negotiation.

This trend has caused serious issues which has eroded the centrality of the
WTO as a forum for trade negotiation. First, substantive trade liberalization and
trade related rule-making are being conducted outside of the WTO through so
called mega-FTAs such as CETA, CPTPP and Japan-EU EPA. Second, a limited
number of WTO members are the parties to such FTAs, to the exclusion of the
vast majority of WTO members, most of which are developing countries and
LDCs. It must be noted that the “Global” Value Chains in fact span across a small
number of countries selected by leading firms in the light of optimum alignment
See IMF, World Economic Outlook Update, January 2019, which observes that “The global
growth forecast for 2019 and 2020 had already been revised downward in the last WEO,
partly because of the negative effects of tariff increases enacted in the United States and
China earlier that year”. Available at
< https://www.imf.org/en/Publications/WEO/Issues/2019/01/11/weo-update-january2019>.
3 See WTO, Report on G20 Trade Measures (Mid-October 2017 to Mid-May 2018), 4 July
2018, p.26, para.3.18.
2

3
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of production processes across borders. 4 Accordingly, if mega-FTAs cover
existing “Global” Value Chains with no movement in the WTO, it risks locking in
the current divide between those countries who join the “Global” Value Chains
and those who do not. Third, as FTAs are not necessarily uniform, the rules
overall might become fragmented. 5

Proposal

It is high time that the G20 takes responsibility for the WTO again. Many G20
members have been playing significant roles in tackling pressing issues of
global economic governance by swiftly developing innovative ideas and
applying them. The G20, an informal body comprising relevant members of the
WTO representing both developed and developing countries, should tackle the
dysfunction of the WTO as a forum for trade negotiation in a proactive and
innovative manner.
The WTO should be reinvigorated as a forum for negotiation

If the Doha stalemate persists and the mega-FTAs continue to set 21st century
trade and investment rules, the WTO will fade over time, losing its centrality at
least as a forum for trade negotiation. With the exception of the Agreement on
Trade Facilitation, rules of the WTO date back to 1995. Substantive trade
liberalization and trade related rule-making are being conducted outside of the
WTO, particularly through the negotiation of mega-FTAs among those
countries comprising GVCs. As this may result in the fixation of the current
divide between those countries who join the GVCs and those who do not, the
WTO should be revitalized as a forum for trade negotiation, so that its members,

See Baldwin (2012: 11). (Stressed that “the vast majority of WTO members are only
tangentially involved in supply-chain trade. … The parties that would really have to agree
would be the old Quad and the new manufacturing giants, particularly China.”)
5 For instance, the rules on E-commerce in the TPP and the Japan-EU EPA (Economic
Partnership Agreement) are different in several respects, for instance the prohibition of
requiring localization of computing facilities (Article 14.13.2 of the TPP, while the Japan-EU
EPA does not provide for this.).
4

4
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in particular LDCs, may have a better chance of joining the “Global” Value
Chains.

We therefore welcome the recent initiatives by G20 countries for WTO reform,
including the EU’s concept paper, 6 Joint Statement on Trilateral Meeting of the
Trade Ministers of the U.S., Japan and the EU, 7 and Ottawa Ministerial on WTO
Reform, 8 as they address how to reinvigorate the negotiating function of the
WTO. We also welcome the works that are being undertaken through the Joint
Statements Initiatives from MC11, 9 as they aim at restoring the negotiating
function of the WTO. A good news is that 76 members of the WTO announced
the launch of negotiation on rules of e-commerce in late January. 10
These are our proposals for reinvigorating the WTO as a forum for negotiation.
They consist of two sets of proposals, namely, proposals on negotiating and
decision-making procedure and proposals on the subject matter for
negotiation.

6 See European Commission, Concept Paper, WTO modernization. 18 September 2018.
Available at <trade.ec.europa.eu/doclib/html/157331.htm>
7 Joint Statement on Trilateral Meeting of the Trade Ministers of the United States, Japan,
and the European Union. 25 September 2018. Available at
<http://www.meti.go.jp/press/2018/09/20180925004/20180925004.html>
8 The following countries attended the Ottawa Ministerial Meeting: Australia, Brazil,
Canada, Chile, EU, Japan, Kenya, Korea, Mexico, New Zealand, Norway, Singapore and
Switzerland. See Joint Communiqué of the Ottawa Ministerial on WTO Reform, 25 October
2018. Available at
<https://www.canada.ca/en/global-affairs/news/2018/10/joint-communique-of-theottawa-ministerial-on-wto-reform.html >; Strengthening and modernizing the WTO:
Discussion paper communication from Canada, Available at
<http://international.gc.ca/gac-amc/campaign-campagne/wto-omc/discussion_paperdocument_travail.aspx?lang=eng>
9 See: Joint ministerial statement: Declaration on the establishment of a WTO informal
work programme for MSMEs (WT/MIN(17)/58); Joint ministerial statement on investment
facilitation for development (WT/MIN(17)/59); Joint statement on electronic commerce
(WT/MIN(17)/60); Joint ministerial statement on services domestic regulation
(WT/MIN(17)/61), 13 December 2017.
10 See, Joint Statement on Electronic Commerce, 25 January 2019. WT/L/1056.

5
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1. Proposals on negotiating and decision-making procedure

Opinions abound on introducing flexible approaches to WTO negotiations,
instead of the single undertaking formula with consensus decision making. 11

Ironically, the Doha stalemate was a victim to the success of the Uruguay Round
single undertaking. Developing countries, after experiencing the North-South
“grand bargain” of the Uruguay Round, 12 raised their level of expectations from
the Doha Development Agenda, as they claimed that the “grand bargain” did not
deliver the benefits that they had expected. Their high expectations contrasted
with developed countries’ demand of securing substantively improved market
access from emerging market economies, and this gap resulted in the prolonged
disagreement between these two groups of WTO members. 13

In light of this, the WTO members gave up the single undertaking approach at
MC8 in December 2011, and they agreed to reach partial agreements earlier
than the full conclusion of the single undertaking, where progress can be
achieved on the elements of the agenda items. 14 This enabled the adoption of
the Agreement on Trade Facilitation at MC9 in December 2013, and, among
others, the agreement on the abolition of export subsidies on agricultural
products at MC10 in December 2015. The WTO members should maintain this
approach, and aim at the early harvesting of as many items in the remaining
Doha agenda items as possible, in such areas as disciplining fisheries subsidies.
11 See, Basedow (2018) (Argues for a carefully crafted approach to plurilateralism in the
WTO); Collier (2006: 1433-1436) (Proposes linking plurilateralism to transfers to
developing country members.); Cottier (2015: 17-18) (Emphasizes the need of sectorial
negotiations, resulting in specific agreements, which may be universal, plurilateral or
“critical mass” approach.); Hoekman and Mavroidis (2015) (Support greater use of
plurilateral agreements.); IMF/World Bank/WTO (2018: 32-36) (Argues for alternative
approaches to single undertaking.); Lawrence (2006: Proposes supplementing the core
WTO obligations with a club-of-clubs approach.); Trebilcock (2015) (Argues for the need
to be more accommodating of plurilateral agreements among sub-sets of WTO members
that are open to subsequent accession by other members, primarily on a conditional MFN
basis.)
12 See Ostry (2002).
13 See Elsig (2016).
14 See WTO 8th Ministerial Conference, Chairman’s Concluding Statement, 17 December
2011, WT/MIN(11)/11, p.3.
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15

In the forthcoming negotiations of the WTO, the single undertaking approach
should be avoided. 16 The WTO members should rather pursue as many options
as practicable. They include multilateral agreements (e.g., most WTO
Agreements and the Agreement on Trade Facilitation), plurilateral agreements
with a limited membership but open to accession (e.g., Agreement on
Government Procurement), and “critical mass” agreements negotiated by a
subset of WTO members, whose benefits are extended to all members on an
MFN basis (e.g., Information Technology Agreement in 1996 and its expansion
in 2015, GATS Protocols on Basic Telecommunications and Financial Services
in 1997, and an agreement on environmental goods currently under
negotiation).
1.1 A critical mass approach is preferable for trade liberalization

Experiences tell us that a “critical mass” approach is effective and efficient in
reaching agreement on sectoral market access on trade in goods as well as
services. This approach should be a priority in this type of negotiation at the
WTO. On the other hand, this approach may not be adequate in rule-making
negotiations, as this will create a situation where rules (obligations) negotiated
and agreed among a limited number of WTO members will be applied to those
members who did not join the negotiation. According to the fundamental rule
of consent (pacta sunt servanda) under international law, those countries who
are not the parties to an agreement are not obliged to apply the rules of the
agreement. Accordingly, rule-making negotiation should result in either a
multilateral agreement where all the WTO members join the negotiation, or a
plurilateral agreement applied only to those WTO members who joined the
negotiation.
See WTO 11th Ministerial Conference, Ministerial Decision of 13 December on Fisheries
Subsidies. WT/MIN(17)/64.
16 Note that alternative to abandoning the Single Undertaking should not be a WTO á la
carte, but the approaches encouraging the eventual participation of all members, while
preventing a blockade in the process.
15
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1.2 A multi-speed multilateral agreement is preferable for rule-making

A multilateral agreement and a plurilateral agreement have both advantages
and challenges. A multilateral agreement creates rules that are applied to all
WTO members. It should, therefore, be a preferred approach from the
viewpoint of inclusiveness and universal application of rules. On the other
hand, this approach will take longer to negotiate than a plurilateral approach,
and WTO members may have varied ambitions and readiness in reaching
agreement. One way to overcome the difficulty in negotiating a multilateral
agreement would be to introduce multi-speed implementation for developing
countries and LDCs, and for developed countries and the WTO Secretariat to
provide implementation assistance to LDCs. The Agreement on Trade
Facilitation is a good example.

A multilateral agreement with multi-speed implementation has three
advantages. First, it enables all WTO members to join the agreement according
to self-determined selection of provisions with self-determined grace periods.
Second, it is consistent with the GATT/WTO practice of self-designated
developing country status, while it provides developing country members
incentives to full implementation. 17 Third, it creates a sense of solidarity
among the WTO members through the implementation assistance from
developed countries. Its downsides are that it could take longer to negotiate
than a plurilateral agreement, and even longer to achieve full implementation.
1.3 An open plurilateral agreement can be an alternative for rule-making

A plurilateral agreement is binding among those who joined the negotiation. It
does not extend its obligations to non-parties. As it is an agreement among likeminded members, its negotiation may be concluded earlier than that of a
multilateral agreement on the same topic. The downside of plurilateral
approach is that it may result in a divide in the WTO membership, and the WTO
may become a two-track regime, where a subset of countries or a “club” play

Note that incentives come from (1) implementation assistance provided by developed
country members, and from (2) the fact that those countries who implement the agreement
fully may attract private firms that constitute GVCs.
17

8
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according to the plurilateral agreement. Furthermore, latecomers face a series
of pre-determined rules that they have not negotiated and may not be ready to
adopt.

It is, therefore, critical for any plurilateral approach to ensure mechanisms that
safeguard the interests of those WTO members who either did not join the
negotiation or do not become parties to the agreement. First, a plurilateral
agreement should be open to all WTO members in the negotiation stage.
Second, it should also be open to all WTO members after its entry into force.
However, these are not enough, as LDCs are least likely to engage in the
negotiation and implementation of plurilateral agreements on rules. So, as a
third mechanism, a plurilateral agreement should be equipped with an aid-fortrade component, which assists LDCs in improving their domestic regulations
to the level that is required under the agreement.18

Another challenge is that the addition of a new plurilateral agreement to Annex
4 must be decided by consensus (Article X.9 of the Marrakesh Agreement
Establishing the WTO). This means that any WTO member can veto the
adoption of the proposed plurilateral agreement. 19 As it is unrealistic to expect
that WTO members will agree to amend this provision, a method should be
developed to relax the consensus requirement in adding a new plurilateral
agreement to Annex 4. One possibility might be to require those members who
do not agree to the addition to explain the reasons for their opposition.20

2. Proposals on the subject matter

2.1 Liberalization of trade in goods and services

Forthcoming negotiations at the WTO should aim at enhancing WTO members’
liberalization commitments in trade in goods and services, and at modernizing
its rules to meet the changes in global trade since 1995. Priority should be put
on those areas that are already under negotiation, such as liberalization of

See Hoekman and Mavroidis (2015: 338).
See Draper and Dube (2013: 3-4).
20 See Hoekman and Marvoidis (2015: 341).
18
19

Strengthening the Rules-Based Trading System

9

33

Trade, Investment and
Globalization
environmental goods and trade in services. The G20 countries should support
the process of these negotiations. A critical mass approach including as many
developing country members as possible can be a method of facilitating
multilateralization and liberalization. While the negotiation of the
environmental goods agreement is conducted by a “critical mass” approach, the
Trade in Services Agreement (TiSA) is being negotiated as a plurilateral
agreement, whose benefit will be applied solely to participants. 21 In light of the
stringent consensus requirement under Article X.9 of the Marrakesh
Agreement for adding a plurilateral agreement to Annex 4, the TiSA is likely to
become a preferential trade agreement, rather than a plurilateral agreement.
As this could contribute to sidelining the WTO as a forum for trade negotiation,
countries negotiating the TiSA should pursue the adoption of a “critical mass”
approach, as appropriate, so that it may be located within the WTO.
2.2 Candidates of negotiation for rule-making

There are two sets of rules that the WTO should focus on. The first set relates
to modernizing the rules of the WTO in new areas that didn’t fully exist when
the WTO was established. The second set relates to tightening or expanding the
existing WTO rules to deal with trade distorting practices in such areas as
subsidies and state-owned enterprises (SOEs).

On modernizing the rules of the WTO, priority should be put on those areas that
are covered by the Joint Statements Initiatives from MC11, 22 namely, (1)
MSMEs (micro, small and medium-sized enterprises), (2) electronic commerce,
(3) investment facilitation for development, and (4) services domestic
regulation. It must be noted that 76 members of the WTO announced the launch
of negotiation on rules of electronic commerce in late January. G20 countries
should support these initiatives, and those G20 countries who are currently not
See European Commission, Trade in Services Agreement (TiSA) Fact Sheet, p. 2.
Available at <http://ec.europa.eu/trade/policy/in-focus/tisa/>
22 See WTO 11th Ministerial Conference, Joint Ministerial statement – Declaration on the
establishment of a WTO informal work programme for MSMEs (WT/MIN(17)/58); Joint
ministerial statement on Investment Facilitation for Development (WT/MIN(17)/59); Joint
statement on Electronic Commerce (WT/MIN(17)/60); Joint Ministerial statement on
services domestic regulation (WT/MIN(17)/61).
21

10
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the parties to these initiatives should consider joining them.

In deciding the form of negotiation and decision-making, priority should be
placed on multi-speed multilateral agreements where all WTO members join
the negotiation and implementation, as they will become important regulatory
infrastructure for streamlining the GVCs. MSMEs and electronic commerce are
also important themes for securing inclusiveness in international trade. 23 As
previously mentioned, WTO members may have varied ambitions and
readiness in reaching agreement, so that a multi-speed implementation by
developing countries and LDCs with implementation assistance should be
adopted to ensure the gradual and universal implementation of these
multilateral agreements.
An open plurilateral agreement might be an alternative form of negotiation, but
its adoption should be conditioned on the aforementioned mechanisms to
secure its openness and inclusiveness, namely, (i) it must be open to all WTO
members at the negotiation and the implementation stages, (ii) it should be
equipped with an aid-for-trade component, and (iii) consensus requirement for
addition to Annex 4 should be mitigated.

Another area that should be considered as a candidate for rule-making at the
WTO is related to the tightening or expansion of existing rules to deal with trade
distorting practices, such as industrial subsidies, SOEs, transfer of technology
and trade secrets, and transparency. 24 As these issues are deeply political
among G20 countries, a realistic first step for G20 countries will be to start
discussion and study and framing of these issues, so that they may deliver the
result of discussion at the MC12 in Astana in 2020.
A summary of recommendations:

G20 countries should strive to reinvigorate the WTO as a forum for trade
liberalization and trade related rule-making.

See IMF/World Bank/WTO (2018: 28).
See European Commission, Concept Paper, WTO modernization, supra n.5; Joint
Communiqué of the Ottawa Ministerial on WTO Reform, supra n.7.
23
24
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For trade liberalization, priority should be on a critical mass approach.

A multi-speed multilateral agreement is preferable for rule-making, but an
open plurilateral agreement can be an alternative.

Rule-making should aim at modernizing rules to meet the current challenges
(e.g., e-commerce and investment facilitation), and at tightening existing rules
to deal with trade distorting practices (e.g., subsidies and SOEs).

References
•
•

•
•

•

•

•
•
•

Baldwin, Richard (2012). “WTO 2.0: Global governance of supply-chain trade”. CEPR
Policy Insight No.64. Centre for Economic Policy Research.
Basedow, Robert (2018). “The WTO and the Rise of Plurilateralism – What Lessons
can we Learn from the European Union’s Experience with Differentiated
Integration?” Journal of International Economic Law, Vol.21, Issue 2, pp.411-431.

Collier, Paul (2006). “Why the WTO is Deadlocked: And What Can Be Done about It”,
The World Economy, Vol.29, No.10, pp.1423-1449.
Cottier, Thomas (2015). “The Common Law of International Trade and the Future of
the World Trade Organization”, Journal of International Economic Law, Vol.18, Issue
1, pp.3-20.
Draper, Peter and Memory Dube (2013). “Plurilaterals and the Multilateral Trading
System”, Think Piece, E15 Expert Group on Regional Trade Agreements and
Plurilateral Approaches, International Centre for Trade and Sustainable
Development/World Economic Forum.
Elsig, Manfred (2016). “The Functioning of the WTO: Options for Reform and
Enhanced Performance”, Policy Options Paper, E15 Expert Group on the Functioning
of the WTO, International Centre for Trade and Sustainable Development/World
Economic Forum.

Evenett, Simon J. et al. (2018). “Mend It, Don’t End It: The Case for Upgrading the
G20’s Pledge on Protectionism”, T20 Policy Brief. Available at
<http://www.g20-insights.org/policy_briefs/mend-it-dont-end-it-the-case-forupgrading-the-g20s-pledge-on-protectionism/>
Hoekman, Bernard M. and Petros C. Mavroidis (2015). “WTO ‘à la carte’ or ‘menu du

jour’? Assessing the Case for More Plurilateral Agreements”, The European Journal of

12
Strengthening the Rules-Based Trading System

36

Trade, Investment and
Globalization
•
•

•

•

•

International Law, Vol.26, No.2, pp.319-343.
International Monetary Fund, The World Bank, and World Trade Organization
(2018). Reinvigorating Trade and Inclusive Growth.
Lawrence, Robert Z. (2006). “Rule-making amidst Growing Diversity: A Club-of-clubs

Approach to WTO Reform and New Issue Selection”, Journal of International
Economic Law, Vol. 9, Issue 4, pp.823-835.

Ostry, Sylvia (2002). “The Uruguay Round North–South Grand Bargain: Implications
for future negotiations”, In Daniel L.M. Kennedy & James D. Southwick eds., The
Political Economy of International Trade Law: Essays in Honor of Robert E. Hudec,
pp. 285-300. Cambridge: Cambridge University Press.
Sait Akman, Mehmet et al. (2017). “Key Policy Options for the G20 in 2017 to Support
an Open and Inclusive Trade and Investment System”, T20 Policy Brief. Available at
<https://www.g20-insights.org/policy_briefs/key-policy-options-g20-2017-

support-open-inclusive-trade-investment-system/>
Trebilcock, Michael J. (2015). “Between Theories of Trade and Development: The
Future of the World Trading System”, The Journal of World Investment & Trade,
Vol.16, pp.122-140.

13
Strengthening the Rules-Based Trading System

37

TRADE, INVESTMENT AND GLOBALIZATION

Reforming the WTO AB:
Short-term and Mid-term
Options for DSU Reform, and
Alternative Approaches in a
Worst Case Scenario
Lead authors

Tsuyoshi Kawase (Sophia University, and Research
Institute of Economy, Trade and Industry)
Junji Nakagawa (University of Tokyo)
Hugo Perezcano Diaz (Centre for International
Governance Innovation)

Keith William Cameron Wilson (University of
Adelaide)
Manjiao Chi (University of International Business and
Economics)
Strengthening the Rules-Based Trading System

39

Trade, Investment and
Globalization

Carlos Coelho (BRICS Policy Center)
Peter Draper (University of Adelaide)
Christopher Findlay (Australian Pacific Economic
Cooperation Council)
March 15, 2019

Abstract

WTO Members have failed to agree to replace the members of
the WTO Appellate Body (AB) whose terms have expired, due
to criticisms from certain WTO Members regarding the
procedures and functioning of the AB. This Policy Brief
explores possible options to reconcile these criticisms,
including both short-term and mid-term options. It also
explores a legal course of action for WTO Members if these
options were not taken.
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Challenge

No one doubts that the WTO dispute settlement mechanism (DSM), which is
embodied mainly in Understanding on rules and procedures governing the
settlement of disputes (DSU), has provided one of the most successful
international dispute settlement fora. WTO Members, however, now doubt this
“crown jewel” of the WTO can continue to work as efficiently and effectively as
ever, due to serious difficulties it faces currently. These include:
1. Serious delays in appellate review

As its caseload has grown, the AB has increasingly been unable to observe the
90-day deadline to issue its reports (DSU art.17.5). This tendency has been
observed since 2011. Out of the 40 completed appellate reviews since then, the
AB circulated its report in time only in 5 cases. Appellate review has taken 117.9
days on average,1 and this figure increases to 180.2 days if cases only after 2011
are taken into account.

Multiple factors cause this delay in addition to the increased caseload. These
include increased complexity of certain cases, litigation strategies that have
resulted in longer and more complex legal arguments in the appellate review,
and an understaffed Secretariat.
2. Legitimacy crisis of the AB

Certain Members have severely criticized the AB for engaging in ultra vires
decision-making (“overreaching”), adding to or diminishing the rights and
obligations of the Members under the WTO Agreement, contrary to its mandate
in the DSU (DSU art.3.2). This allegedly amounts to judicial law-making, even
though the AB faithfully, in its view, observes customary rules of interpretation
Average days between notice of appeal and AB Report Circulation. Source:
WorldTradeLaw.net (http://worldtradelaw.net/).
1
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of public international law (DSU art.3.2).2

In one case, the AB was also accused of a lengthy obiter dictum, which is
allegedly an “advisory opinion” beyond the AB’s mandate. 3 The AB also
inevitably discusses issues unnecessary for the resolution of a specific dispute,
since the DSU art.17.12 requires it to address every issue raised by an appellant
and/or an appellee. Another cause of concern for certain WTO members is that
these interpretations and judicial opinions are treated as precedent to be
generally followed in subsequent cases.4

The so-called “Rule 15 issue”5 is another reason for the legitimacy crisis of the
AB. Certain Members believe outgoing AB members should not, without
authorization by the Dispute Settlement Body (DSB), continue to serve on
appeals that they were assigned to before the expiration of their term of
appointment.6
All these concerns have served to undermine the legitimacy of the AB.
3. Impasse over appointment of the AB members

The two sets of concerns above have resulted in a disagreement among WTO
Members over filling vacancies on the AB. Mr. Shree Baboo Chekitan
Servansing, who completed his first term in September 2018, was the fourth
member to have left the AB without a replacement appointment being made.
2018 Trade Policy Agenda and 2017 Annual Report of the President of the United States
on the Trade Agreements Program 22–24 (2018).
3 DSB, Minutes of Meeting Held in the Centre William Rappard on 23 May 2016, ¶6.4,
WT/DSB/M/379 (Aug. 29, 2016). See also AB Report, Argentina - Measures Relating to
Trade in Goods and Services, ¶¶ 6.85 ff., WT/DS453/AB/R (Apr. 14, 2016).
4 2018 Trade Policy Agenda, supra note 2, at 28.
5 Rule 15 of Working Procedures for Appellate Review (WT/AB/WP/6, Aug. 16, 2010)
provides as following: “A person who ceases to be a Member of the AB may, with the
authorization of the AB and upon notification to the DSB, complete the disposition of any
appeal to which that person was assigned while a Member, and that person shall, for that
purpose only, be deemed to continue to be a Member of the AB.”
6 2018 Trade Policy Agenda, supra note 2, at 25–26.
2
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Now the AB has only three members, which is the minimum that the DSU
requires to compose a division to review a case. The terms of two of them,
Messrs. Thomas Graham and Ujal Singh Bhatia, will expire on December 11,
2019, which means the AB is at the brink of effectively becoming defunct.
Outstanding cases are also increasing.

At the same time, we observe that recent trends towards protectionism and
unilateralism have resulted in an increasing number of disputes being brought
to the WTO. 39 complaints were brought before the DSB in 2018. This number
is the 3rd largest since the establishment of the WTO. In addition to these new
disputes, 14 appeals were currently pending as of March 1, 2019.

Proposal

The authors appreciate the contribution that the AB has made to promoting a
more transparent, predictable and stable world trade order over the past 24
years. The authors believe that it is essential to ensure judicial independence of
the AB, and that political interference by WTO Members should be avoided in
addressing DSU reforms.

At the same time, the authors believe that it is imperative to strike an
appropriate balance between judicial independence of the AB and proper
policy space of Members through legitimate reform proposals. While the
authors by no means take the package of criticisms of the AB as a given, they
are nevertheless sympathetic to a range of concerns expressed, primarily
though not exclusively by the US.
The authors urge, as a priority at the forthcoming G20 Summit in Osaka, that
G20 leaders take the first step towards the ultimate goal of achieving
institutional and procedural reform of the WTO DSM. For this purpose, the
authors would like to present several policy options in this Policy Brief in
relation to: (1) Institutional and Procedural Reform of the DSU; and (2)
Alternative Approaches, if the deadlock remains.

5
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1. Institutional and Procedural Reform of the DSU
Background

Despite cynicism and pessimism regarding prospects for drastic reform of the
WTO DSM, it is imperative for WTO Members, including all the G20 economies,
to make strenuous and good faith efforts to normalize the system. Indeed, WTO
Members may find themselves in a worst case scenario where, faced with
measures that have been found by a panel to be in breach of the WTO
agreements and unable to pursue an appeal, they feel compelled to counter
such measures if they are not withdrawn. However, such a situation would
seriously undermine the WTO and its dispute settlement regime. WTO
Members should step-up and face the necessity of institutional and procedural
reforms of the WTO DSM.

Many WTO specialists have published proposals for possible solutions since the
AB crisis emerged.7 Some WTO members, including Australia, China, Chinese
Taipei, EU, and Honduras also submitted communications regarding potential
DSU reforms and solutions to the current AB crisis. The authors believe that
these include a number of useful suggestions.

Among these proposals, a communication submitted last December by the EU
and eleven co-sponsors including China, India, and four other G20 economies8
is a good basis for our discussion. The communication includes; (i) transitional
rules for outgoing AB members, (ii) the issue of 90-day deadline, (iii) the
meaning of municipal law as an issue of fact, (iv) findings unnecessary for the
resolution of the dispute, and (v) the issue of precedent. Items (i) through (iv),
in particular, seem sound and relatively feasible due to their technical nature,
and fit for “early harvest”.

All these proposed amendments address aspects of the “overreach” concerns,
and should generally find broad acceptance among WTO Members including

See the items in the References.
Communication from The European Union, China, Canada, India, Norway, New Zealand,
Switzerland, Australia, Republic of Korea, Iceland, Singapore and Mexico to the General
Council, WT/GC/W/752 (Nov. 26, 2018).
7
8
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G20 economies. The communications by other WTO members largely follow
this classification of issues and supplement the proposals by the EU and the cosponsors, which we will, therefore, review one by one below.
DSU Reforms that are feasible in the short to mid-term

(i) Transitional rules for outgoing AB members

The EU and co-sponsors suggest an amendment to the DSU by inserting a rule
that “an outgoing AB member shall complete the disposition of a pending
appeal in which a hearing has already taken place during that member's term.”
The authors support the basic idea.

Alternatively, the authors would suggest a simpler approach without
amendment of the DSU. Rule 15 of the Working Procedure of Appellate Review
triggered the controversy, and a serious concern regarding the rule was that an
outgoing member continues to serve on a pending appeal without
authorization by the DSB. Therefore, the authors propose to replace the phrase
“with the authorization of the AB and upon notification to the DSB” in Rule 15
with “with the authorization of the DSB”.
Regarding this proposal, some might be concerned with a risk that, in some
cases, the DSB might not reach “consensus” on continuation of service by an
outgoing member. As Honduras proposes, WTO Members need to discuss the
applicability of a negative consensus approach, or the consensus minus the
parties to the pending appeal(s).9

On the other hand, the authors fully understand the concern of certain
Members that it is undesirable and inappropriate to authorize unfettered
continuation of service after the expiration of the term of an outgoing member.
As Honduras proposes, in order to minimize the outgoing member’s continued
service and avoid last minute assignment of pending appeals, WTO Members
Fostering a Discussion on the Functioning of the AB: Communication from Honduras,
WT/GC/W/759 (Jan. 21, 2019).
9
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could decide, for example, “[a]n AB member shall be able to continue to serve
on cases where the oral hearing has occurred or started”, or “[n]o member of
the AB shall be assigned to a new appeal later than 60 days before the final date
of his/her appointment.” 10
(ii) The issue of 90-day deadline

The essence of the EU and co-sponsors’ proposal on this issue is to allow the AB
to exceed the 90-day deadline with consent of the parties to the appeal. If the
parties do not reach consensus on the extension, according to the proposal, the
AB can exercise moderate discretion to propose to the parties to limit the scope
of their appeals, or take appropriate measures to reduce the length of its report.
Also, the EU and co-sponsors attempt to limit the burden of translating the
report before the 90-day deadline.11

The authors believe that this proposal, together with detailed options
presented by Honduras to ensure efficiency of the appellate review,12 is a useful
starter for discussions. DSU art.3.3 provides, “[t]he prompt settlement…is
essential to the effective functioning of the WTO”. From this perspective,
meeting the 90-day deadline is imperative for the AB. WTO Members should
contrive an effective method for the timeline management.

At the same time, we should be careful in imposing limitations on the scope of
the appeals, opportunities for disputing parties’ written submissions and oral
hearings, and the volume of the report. Dispute settlement in the WTO must not
only be “prompt”, but also be “positive” (DSU art.3.7), and the AB reports assist
in clarifying the meanings of existing provisions of the WTO Agreement (DSU
art.3.2). An excessive stress on brevity might harm these important aims and
functions of both the AB and the DSM. The authors believe that it is essential for
the WTO Members, in addressing the issue of the 90-day deadline, to strike a
proper balance between “prompt settlement” and “positive solution” of
Id.
WT/GC/W/752, supra note 88.
12 WT/GC/W/759, supra note 9.
10
11
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disputes.

In addition, the authors feel it necessary to address this issue from a broader
perspective. The length of each appellate review is a function of the workload
of the specific case and resources available in the review. Taking into
consideration the number of AB members and the legal officers in the
Secretariat, the members’ limited availability due to their part-time status, and
increasing factual/legal complexity in recent appeal cases, it might not be
practical to complete appellate review within the 90-day deadline. Setting a
longer deadline, e.g., 120 days, 13 or increasing human resources in the
Secretariat could be more a realistic solution.
(iii) The meaning of municipal law as an issue of fact

The proposal by the EU and co-sponsors inserts in DSU art. 17.6 a new footnote
to the effect that “issues of law” does not include the panel findings regarding
the meaning of municipal measures of a party, but does include those regarding
their legal characterization under the covered agreement, which is subject to
the appellate review. This draft footnote codifies the interpretation of DSU art.
17.6 developed by the AB in its precedents. 14 The authors agree with that
approach.
(iv) Findings Unnecessary for the Resolution of the Dispute

DSU art.17.12 requires the AB to address “each of the issues” raised before it. It
is a common understanding that this paragraph does not allow the AB to
exercise so-called “judicial economy”, i.e., abstention from reviewing the issues

Id.
AB Report, China – Measures Affecting Trading Rights and Distribution Services for
Certain Publications and Audiovisual Entertainment Products, ¶¶ 177–178,
WT/DS363/AB/R (Dec. 21, 2009); AB Reports, China – Measures Affecting Imports of
Automobile Parts, ¶ 225, WT/DS339/AB/R, WT/DS340/AB/R, WT/DS342/AB/R (Dec. 15,
2008).
13
14

9
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that are unnecessary for the resolution of the dispute. It renders the AB unable
to take the minimalist approach with due deference to the policy space of WTO
Members. To eliminate the deficiency, the EU and co-sponsors attempt to insert
a phrase “to the extent necessary for the resolution of the dispute” into DSU
art.17.12. The authors support this approach.

That said, the authors also believe that it is worth considering an interpretative
approach to that effect. The AB once opined, though in the minority view, that
it is its legal duty to address each of the issues before it, and in deciding how to
address the issues, it is guided by the objectives of the "prompt settlement" of
a dispute or "positive solution to a dispute". Thus, according to its view, the AB
may decline to make specific findings regarding all issues raised on appeal, and
address issues only to the extent necessary to ascertain that there was no need
to rule on that particular issue in question.15
The approach taken by the minority view seems to interpret the duty of the AB
under DSU art.17.12 in the light of DSU arts.3.3 and 3.7. In the authors’ view,
this is a sound contextual interpretation consistent with the Vienna Convention
on the Law of Treaties (VCLT) art.31.1. If this interpretation is acceptable to
WTO Members, the authors believe that EU and co-sponsors’ goal in this
respect could be achieved without amending the DSU art. 17.12.
More ambitious reforms to be addressed in a longer term
(i) The issue of precedent

While items (i) through (iv) above are rather technical, item (v), i.e., the issue
of precedent, is of a different nature.

The US expressed its concern 16 about the AB’s opinion that security and
predictability are the centerpiece of the WTO DSM and, therefore, that “absent
AB Report, India – Certain Measures Relating to Solar Cells and Solar Modules, ¶¶ 5.156–
5.153, WT/DS456/AB/R (Sept. 16, 2016).
16 U.S.: WTO AB rulings should not be considered precedent, INSIDE US TRADE, Dec. 25, 2018,
at 8.
15
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cogent reasons, an adjudicatory body will resolve the same legal question in the
same way in a subsequent case”.17

While it is quite clear that there is no stare decisis in the WTO dispute
settlement rules, a system of influential —albeit non-binding— precedents has
evolved since the days of the GATT 1947. Evidently, neither panel nor AB
decisions happen in a vacuum. Panels have looked at and considered decisions
issued by other panels before them on the same or similar issues since before
the advent of the WTO, and the AB has looked not only to its own prior
decisions, but, indeed, also to panel decisions in cases other than the one under
review. “WTO jurisprudence” has become a term of art that reflects the system
of influential precedents, which has undoubtedly contributed to the “security
and predictability” of the DSM and, in turn, strengthened the world trading
system.

A panel has emphasized the importance of the security and predictability of the
multilateral trading system to private economic actors in the global market.18
The authors agree with the opinion. No private economic actors would
appreciate inconsistent applications of the WTO Agreement. Thus, departure
from prior decisions should not be taken lightly. It should be well thought out,
clearly and thoroughly reasoned if it is to be persuasive. Therefore, recognizing
the non-binding nature of prior decisions, the authors advise WTO Members to
be cautious about any change that might weaken this unique body of
precedents.

As Honduras suggests, technically speaking, there may be ways to prohibit or
limit the doctrine of precedent.19 The authors, however, expect WTO Members
to weigh the pros and cons of such options, and carefully examine likely
consequences of those options.
AB Report, United States – Final Anti-Dumping Measures on Stainless Steel from Mexico,
¶¶ 160–161, WT/DS344/AB/R (Apr. 30, 2008).
18 Panel Report, United States – Sections 301-310 on the Trade Act of 1974, ¶¶ 7.73–7.77,
WT/DS152/R (Dec. 22, 1999).
19 Communication from Honduras, Fostering a Discussion on the Functioning of the AB:
Addressing the Issue of Precedent, WT/GC/W/761 (Feb. 4, 2019).
17
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The EU and co-sponsors’ proposal in this regard suggests holding an annual
meeting between the AB and WTO Members to discuss “concerns with regard
to some AB approaches, systemic issues or trends in the jurisprudence”. The
authors support the idea. As a first step, the AB and the WTO Members could
discuss the concept of “a cogent reason” including, for example, what reason
can be “cogent” and in what situation panels and the AB in subsequent cases
are allowed to depart from earlier approaches to comparable issues.

The authors recognize that the proposal is far from fully accommodating the
deep concern expressed by the US on judicial lawmaking through the
precedent. However, as the authors discussed above, change in this practice
could seriously undermine security and predictability in the world trading
system. Therefore, the authors recommend WTO Members to establish a
framework for regular exchanges of views between WTO Members and the AB.
(ii) Other issues in relation to “Judicial Activism” of the AB

In addition to the issue of precedent, we now face several other problems
regarding the legitimate role of the AB. These include;
– appellate review of fact finding by a panel;

– legal interpretation in accordance with the customary international law;

‒ advisory opinion and abstract discussion regarding the WTO Agreement
(obiter dicta):

Honduras has submitted a communication regarding these issues. It presents
to WTO Members a variety of options designed to constrain the AB’s role in the
appellate review. These include mandatory judicial economy, a general
prohibition on engaging in obiter dicta, and instructions on the interpretative

12
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approaches.20

While the authors agree that judicial activism by the AB is not desirable, they
are worried that such a ‘no-go zone’ approach might result in excessive
interference with, and undue chilling effects on the AB’s review. Besides, it is
difficult for WTO Members to successfully draft meaningful guidelines for
appellate review regarding the above issues in the short-term, though such
approach may potentially be more realistic than achieving agreements on
textual amendments to the DSU. For instance, an interpretative approach is
contingent upon a specific text before the adjudicator, and such a nuanced and
subtle process cannot be codified in a general guideline in a clear-cut manner.
The guideline must also be carefully drafted so as to be consistent with
“customary rules of interpretation of public international law” (DSU art.3.2)
embodied in the VCLT arts. 31 and 32. The authors would not say drafting such
guidelines is impossible, but there is no doubt that it is formidable and quite
time consuming. A more flexible approach is desired.
The crux of the issue is whether the AB accurately understands the shared view
of WTO Members on the reach of the appellate review in a timely manner. For
this purpose, the authors believe that a dialogue between WTO Members and
the AB members on a regular basis, mentioned in (i) above, would be desirable
on these issues as well. Through direct and frequent exchanges of views
between the AB and WTO Members, the AB members could tailor the
appropriate exercise of judicial discretion to meet the WTO Members’ needs.
The authors’ comments so far are not intended to deny the concerns of the US
about judicial activism. The authors would not prejudge the appropriateness of
the AB’s manner of interpreting the covered agreements and exercising its
judicial discretion. In this regard, Australia and its four co-sponsors proposed
the immediate initiation of a solution-focused process allowing for targeted

Communication from Honduras, Fostering a Discussion on the Functioning of the AB:
Addressing the Issue of Alleged Judicial Activism by the AB, WT/GC/W/760 (Feb. 4, 2019).
20
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discussions between interested Members. 21 The authors support this idea.
WTO Members should review and discuss the matter without prejudice.
(iii) Reinforcing Independence of the AB

The other communication submitted by the EU, co-sponsored by China and
India, contains more ambitious proposals; (a) independence of AB members,
(b) efficiency and capacity to deliver, (c) transitional rules for outgoing AB
members, and (d) the launch of the AB selection process.22 All of these are the
attempts to reinforce independence and autonomy of the AB.

For certain G20 economies, these proposals would be difficult to accept. While
we should be cautious about unduly strengthening political control over the AB
in line with the allegations critical of the AB, the authors do not think it
appropriate to give the AB more autonomy than it now enjoys. The authors
believe that it would not assist in solving the current problems that the DSM
faces. To the contrary, it could enlarge discrepancies between WTO Members’
positions on this issue. Therefore, the authors do not endorse these proposals.
(iv) Mobilizing Stakeholders

As the authors explained above, the most important contribution of the WTO
DSM is to ensure security and predictability in the world trading system. There
is no doubt that the ultimate beneficiaries of the contribution are business
societies acting in the global market because the WTO DSM sustains the
environment for their international business by underpinning the making and
implementation of commitments. Therefore, the Authors believe that progress
is not possible without mobilizing these stakeholders in the discussion of the

Communication from Australia, Singapore, Costa Rica, Canada and Switzerland to the
General Council, Adjudicative Bodies: Adding to or Diminishing Rights or Obligation under
the WTO Agreement, WT/GC/W/754/Rev.2 (Dec. 11, 2018).
22 Communication from the European Union, China and India to the General Council,
WT/GC/W/753 (Nov. 26, 2018).
21
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WTO DSM and the AB. The technical discussion as has been developed in
Geneva is necessary but is not sufficient.

For that purpose, the Authors urge the G20 leaders to actively listen to voices
from these stakeholders, and closely cooperate with B20 to tackle the problem.
It is also recommendable for the leaders to have a dialogue with other fora
composed by business leaders, for example, APEC Business Advisory Council
(ABAC), which recently emphasized that the integrity of the rule-based WTO
trading system including the WTO DSM must be respected.23
2. Alternative Approaches: What if the deadlock remains?

Background

So far, we have discussed policy options to reform the WTO DSM, focusing on
the AB procedures. If WTO Members were to agree on them, the current AB
crisis would be resolved. But we should also think of a worst case scenario,
where WTO Members cannot reach agreement on how to reform the WTO DSM,
or at least not in a timely manner that averts the AB ceasing to function.
Art. 25 Arbitration

One option under this worst case scenario is to resort to ADR under DSU article
25 in lieu of appeal. 24 WTO Members may have recourse to arbitration in
accordance with DSU article 25, and arbitration awards may be enforced.
However, arbitration is only an alternative means of dispute resolution. The
disputing WTO Members may choose to submit to arbitration certain issues
raised in a panel report when one (or all) of them disagree on how the panel
resolved them. However, this would not constitute an appeal under the terms
of the DSU. This is not mere semantics. In legal proceedings, obviously legal
23
24

See PECC (2018), p.16.
See, for instance, Foltea (2018), p.2.
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issues matter. Disputing parties in a WTO case may choose to submit to
arbitration issues that one of them would have otherwise wanted to appeal, and
thereby decline to appeal them. But agreeing to submit those issues to
arbitration does not transform arbitration into an appeal process and an
arbitration tribunal into an appellate body.

Therefore, if WTO Members are unable to agree to appoint new AB members,
that impasse will effectively block the operation of the dispute settlement
system for some disputes, and, more likely, for many. Indeed, there will be some
Members who will decide not to participate in any alternative solution, whether
it is having recourse to DSU article 25 arbitration or any other. It is also quite
likely that some Members may accept an alternative solution for some disputes,
but they may deem the issues involved too important to their respective
interests to waive their right to appeal in other disputes.

The absence of a functioning AB will give some WTO Members the ability to
block the adoption of dispute settlement reports, which may not necessarily be
unreasonable or amount to obstruction. Indeed, the underlying motives may
be quite legitimate.

In any event, DSU article 16.4 provides that panel reports shall be adopted by
the DSB “unless a party to the dispute formally notifies the DSB of its decision
to appeal or the DSB decides by consensus not to adopt the report”. It then adds
that “[i]f a party has notified its decision to appeal, the report by the panel shall
not be considered for adoption by the DSB until after completion of the appeal”.
Thus, in the absence of a functioning AB, if a disputing party in a WTO case
declines to participate in an alternative solution and files a notice of appeal with
the DSB, those proceedings would be blocked.
Does this mean, therefore, that a WTO Member that alleges that another
Member has breached its obligations under the WTO would not get redress?
Countermeasures under general international law

If the DSM were to cease to operate, the WTO Agreements do not provide other
16
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means of ensuring that the balance of rights and obligations of WTO Members
can be preserved. General international law, however, provides a means of
redress if that were to be the case, through the use of countermeasures.

Countermeasures are measures that a State that has been injured by the
wrongful act of another State (the responsible State) may take to vindicate its
“rights and to restore the legal relationship with the responsible State which
has been ruptured by that internationally wrongful act”.25 Countermeasures
may be taken by an injured State against the responsible State, in order to
induce the latter to comply with its international obligations or otherwise reach
a mutually acceptable solution. They are temporary because they must be
withdrawn once the internationally wrongful act has ceased, and they must be
commensurate to the injury suffered. The ILC Articles on State Responsibility
provide:

Article 49. Object and limits of countermeasures

1. An injured State may only take countermeasures against a
State which is responsible for an internationally wrongful act in
order to induce that State to comply with its obligations under
Part Two.
2. Countermeasures are limited to the non-performance for the
time being of international obligations of the State taking the
measures towards the responsible State.
3. Countermeasures shall, as far as possible, be taken in such a
way as to permit the resumption of performance of the
obligations in question.
[…]

ILC Articles on State Responsibility, Commentary to Part Three, Chapter II,
para.(1), p. 324
25
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Article 51. Proportionality

Countermeasures must be commensurate with the injury
suffered, taking into account the gravity of the internationally
wrongful act and the rights in question.

Countermeasures are not foreign to the WTO. Indeed, the provisions on
suspension of concessions regulate the use of countermeasures in the WTO
framework. Under the DSU, concessions cannot be suspended unless the DSB
has authorized it, and that can only happen after: (a) a panel or an AB report
has been adopted; (b) the WTO Member that adopted the offending measures
(i.e. the “responsible State”) has been given an opportunity to conform those
measures to the recommendations of the DSB; and (c) it has failed to do so.
However, where that cannot be achieved because a report cannot be adopted
due to the AB being unable to function (or there being no AB at all), public
international law would not preclude resort to countermeasures in order to
restore the balance between Members’ rights and obligations.26 In other words,
a WTO Member would not be free to breach its WTO obligations without
consequence simply because the dispute settlement system is not fully
functional.
The US, for instance, has advocated this position, albeit in the framework of the
1947 GATT and the Tokyo Round Codes, where the GATT Contracting Parties
were able to block the operation of the dispute settlement process through the
positive consensus rule. In 1985, the US increased import duties on certain
products from the then European Economic Communities (EEC) in response to
26 Mavroidis argues that “Article 23(2) DSU imposes an unambiguous obligation on all
WTO members to submit their disputes to WTO panels; as a consequence,
countermeasures remain an option in the WTO only to the extent that they are
multilaterally authorized by the WTO” (footnote omitted). He assumes, though, that the
dispute settlement mechanism is fully functional. Mavroidis admits that the WTO
agreements are not a self-contained regime that is isolated from general international law,
and that “[t]o the extent, consequently, that the WTO regime does not provide for speciﬁc
remedies, the ILC codiﬁcation [i.e. the ILC Articles on State Responsibility] is relevant.”
Mavroidis (2000), pp. 765–766. That would be the case if the AB were to cease to operate:
there would no longer be a specific remedy and recourse to countermeasures would not be
precluded.
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discriminatory tariffs granted by the EEC to certain Mediterranean countries
that affected US citrus exports and, the US claimed, were illegal under the GATT
1947. Upon proclamation of the increased duties, the US declared: “This action
has been necessitated by the unwillingness of the EEC to negotiate a mutually
acceptable resolution of this issue”.27

Moreover, at a GATT Council meeting in 1989, the US insisted on its right to take
such action when another GATT Contracting Party impeded the operation of
the GATT dispute settlement mechanism:

Wherever it could, the United States would challenge unfair
practices under the dispute settlement provisions of the General
Agreement or the Tokyo Round Codes, but where other
contracting parties prevented or impeded that process or
blocked efforts to ensure that their practices were covered by
multilateral disciplines, the United States would act to protect its
interests. If such action was considered unilateral, it should be
nevertheless recognized as perfectly justifiable, responsive
action necessitated by the failure of bilateral or multilateral
efforts to address a problem.
(GATT document C/163, March 16, 1989, p.4.)

Countermeasures, however, should be used sparingly, judiciously and with
restraint. As the Air Services Tribunal put it, countermeasures should be a
wager on the wisdom, not on the weakness of the other Party:

It goes without saying that recourse to counter-measures
involves the great risk of giving rise, in turn, to a further reaction,
thereby causing an escalation which will lead to a worsening of
the conflict. Counter-measures therefore should be a wager on
the wisdom, not the weakness of the other Party. They should be
used with a spirit of great moderation and be accompanied by a

Memorandum of June 20, 1985, Determination under Section 301 of the Trade
Act of 1974, Proclamation 5354, 50 Fed. Reg. 26, 143 (1985).
27
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genuine effort at resolving the dispute…

(Air Services Agreement Arbitration Award, 1978, p. 445, ¶ 91).

Thus, WTO Members should be mindful of not provoking an escalation of the
dispute or to increasing trade tensions by resorting to countermeasures.

The right to resort to countermeasures cannot serve as an excuse to circumvent
the dispute settlement procedure. For instance, if the AB ceases to be able to
operate, and it is clear that there would be no possibility of appeal in a given
case, this would not excuse a Member from submitting to dispute settlement
nor justify resorting directly to countermeasures instead. The Air Services
Tribunal noted that “[u]nder the rules of present-day international law, and
unless the contrary results from special obligations arising under particular
treaties, notably from mechanism created within the framework of
international organisations, each State establishes for itself its legal situation
vis-à-vis other States” (Id., p. 443, ¶ 81).

Article 23 of the DSU precludes any WTO Member from making a determination
to the effect that a violation has occurred, that benefits have been nullified or
impaired or that the attainment of any objective of the covered agreements has
been impeded, except through recourse to dispute settlement in accordance
with the rules and procedures of the DSU. It requires, as well, that any such
determination be consistent with the findings contained in the panel or AB
report adopted by the DSB or an arbitration award rendered under the DSU.
However, while the DSU regulates countermeasures within the WTO
framework, WTO Members have not waived their right to resort to such
measures.
By the same token, the right to use countermeasures under international law
does not render the provisions of the DSU inapplicable or even irrelevant. First,
while general international law provides a remedy to WTO Members through
the use of countermeasures if the AB were to become unavailable, it would not
otherwise affect WTO Members’ rights and obligations under the WTO
Agreements, including the DSU, which would remain in force. Indeed, Article
50(2) of the ILC Articles on State Responsibility specifically provides that a
20
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State taking countermeasures is not relieved from fulfilling its obligations
under any dispute settlement procedure applicable between it and the
responsible State, and the DSM would still be available and largely functional.
The Commentary to the ILC Articles of State Responsibility makes this very
point: “It is a well-established principle that dispute settlement provisions must
be upheld notwithstanding that they are contained in a treaty which is at the
heart of the dispute and the continued validity or effect of which is
challenged”.28

Of course, securing a positive solution to the dispute could still be achieved
(DSU Article 3.7). In fact, the DSU gives preference to a mutually acceptable
solution that is consistent with the covered agreements over any other solution,
including compliance with adopted reports (Id.). That solution may be found
at any time during the dispute settlement proceedings. The disputing parties
may be satisfied with the panel report and decide not to appeal. Of course,
dispute settlement procedures take time and the appointments may be
resolved before the dispute gets to the appeal stage. Thus, an injured WTO
Member would be under a continued obligation to submit to dispute settlement
under the DSU, and to advance the process as far as possible before imposing
countermeasures.

The GATT 1994 and, more specifically, the DSU are also relevant to the question
of proportionality. Building on GATT 1994 Article XXIII:2, DSU art. 22.3
establishes the principles and procedures to be followed in determining what
concessions or other obligations a WTO Member may suspend. 29 These
principles and procedures would continue to apply pursuant to Article 50(2) of
the ILC Articles on State Responsibility.
A question arises as to whether a dispute settlement panel would accept
recourse to international countermeasures as valid in the WTO framework in
the circumstances described in this Policy Brief, if the country whose measures
were originally found by a WTO panel to be inconsistent with the covered
ILC Articles on State Responsibility, Commentary to Article 50, para. (13), p.338.
“Suspension of concessions or other obligations” is the language used by the DSU to refer
to international countermeasures, in their regulated form within the WTO framework.

28
29
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agreements were to challenge, in turn, the countermeasures before another
WTO panel. That international countermeasures are a legitimate defense under
general international law is well established. The difficult question for a WTO
panel to decide is whether a WTO panel is confined to the four corners of the
WTO Agreements and cannot consider other questions of general international
law beyond the customary rules of interpretation of public international law
(DSU art. 3.2).

In the authors’ view, it would not be so constrained. WTO law is, of course, not
isolated from the rest of public international law. The AB has recognized that
“WTO panels have certain powers that are inherent in their adjudicative
function” and ‘that panels have "a margin of discretion to deal, always in
accordance with due process, with specific situations that may arise in a
particular case and that are not explicitly regulated’”.30 However, if it were to
find that international countermeasures are WTO inconsistent, even in the
circumstances where a breach of the WTO Agreements has been found, the
offending measures remain in effect and the dispute settlement mechanism has
been blocked, the WTO Member that imposed countermeasures notify to the
DSB its decision to appeal the report and the proceeding would be equally
blocked. Hopefully, as noted above, both Members concerned would act
judiciously and with restraint, and there would be no further escalation of the
matter, especially since a new balance – albeit not nearly an ideal one - would
have been struck. It is to be noted that a similar situation could have been
brought before a GATT 1947 panel, but it was not. Where the GATT Contracting
Parties resorted to these types of measures during the GATT 1947 days, the
matters were ultimately resolved and did not escalate further. If it comes to that
in future, hopefully the outcome would be no different.

Mexico – Tax Measures on Soft Drinks and Other Beverages, Report of the AB,
WT/DS308/AB/R, 6 March 2006, para. 45.
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Ǥ
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  ሺ  ǣ ǡ Ǥ ǡ  ǡ   ǤǢ 
ǣ ǡ ǡ  ሻǡ        ǡ
     ǡ     
ሺǤǤǡ     ሻǤ        

͵

ound guilty by Germany’s competition authority of abuse of its
  ǤሺʹͲͳͺሻǤ
Ͷ      
House of Commons’ Digital, Culture, Media and Sport Committee (House of Commons,
ʹͲͳͻሻǤ
ͷ  ሺʹͲͳͺሻǤ
ሺʹͲͳͺሻǤ
ሺʹͲͳሻǤ
ͺ ǡʹͲͳǡ   
aim of creating a “regulatory framework for the digital economy”. Freshfields Bruckhaus
ሺʹͲͳͺሻǤ
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   ǡ
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ሺǤǤǡ 
  ǡሻǤ


ሺʹሻ 

    
  Ǣ        
 Ǥ ǡ 
 ǡ         
  Ǥ 
Ǧ    
      Ǧ Ǧ       
 ǡ  
 – for example, websites tracking customers’ surfing history can
“personalize” prices, substantially expanding the scope for first degree price
 ሺ ǤǡʹͲͳͶǢǡʹͲͳሻǤ

     Ǥ ǡ
the “market for lemons” (Akerlof, 1970) illustrates how market mechanisms
 Ǥ
           
 Ǥ
8
Strengthening the Rules-Based Trading System

70

Trade, Investment and
Globalization
ǡ     ǡ    ǡ  
  ǡ        
    ǡ       
 Ǥ ͻ ͷͳΨ 
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Ǥ ǡ
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   Ǥ 
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  ሺ
       Ǧ  ሻ 
    ǣ ǤǤǡ    ǡ  
ǡ    ሺ 
   ǡ 
 ǡ Ǥሻǡ
 ሺǤǤǡ
  ሻǤ
  
   

ͻǣȀȀ

ǤȀȀȀȀ ̴̴ Ȁ ͶǦȀǦǦ
 ǦǤǤ
ͳͲǣȀȀ ǤǤȀȀǦǦǦȀ ̴Ǥ
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ǡ       ǡ
   Ǥ 
Ǥ

   ǡ 
Ǥͳͳ  ǡ  
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        Ǥ ͳʹ  Ǧ
ሺሻ
  ʹͲͳͳǤ ǡ
  Ǥ 
ሺʹͲͳሻ     
Ǥ
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ሺͳሻ  

              
 Ǣǡ  ǡ
  Ǥ 
      Ǥ

ͳ͵ 
      Ǥ     
              
(Hodson 2018, Sen 2018). In particular, the three major data “realms” Ǧǡ
ǡ–   
ͳͳሺʹͲͳͺሻǤ
ͳʹሺʹͲͳͷሻǤ
ͳ͵ǣȀȀ

ǤȀȀȀȀ ̴̴ Ȁ ͶǦȀǦǦ
 ǦǤǤ
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ǡ Ǥ
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Ǥͳͷ
Ǧ ሺሻǡ
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ǡ  ǡ ǡ ǡ ǡ     ǡ ǡ 
ሻǤ
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     ǣ      
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ǡ  Ǧ
 Ǥͳ
 ǤǦ
          ሺ ሻ   
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Ǥ

ͳͶǣȀȀ

ǤǤȀȀȀǦ ȀǦ ̴Ǥ
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ሺʹͲͳͺሻ  
Ǥ
ͳͷሺʹͲͳͺሻǤ
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ሺʹሻ 

    
  Ǥ  ǡ      ǡ 
disclosure of source code as condition for market access and/or “backdoor
access” to proprietary and encrypted data, which creates risk of IPR leakage for
Ǥͳͺ

              
  Ǣ       ǡ 
          ǡ  
±Ǥͳͻ 
        Ǥ 
    ǡ Ǧ Ǧ    
      ǡ  
 ǦǤ

  
    ǤʹͲ
  ǡ 
 Ǥ
    ǡ
        Ǥ   

ͳͺሺʹͲͳͷሻ

    
   Ǥǡ  ሺ ሻ
ǡ    ǡ ǡ  ǡ ǡ
ǡ ǡǡǡǡǡ
by the “Five Eyes” governments for backdoor access to proprietary and encrypted
ǤǡǤǤǡሺʹͲͳͺሻǤ
   Ǥ
ͳͻሺʹͲͳͺ ሻǤ
ʹͲሺʹͲͳͺሻ ሺʹͲͳሻǤ
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 Ǥ 
 Ǥ


ͷǤ         Ǧ   
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    Ǥ
 Ǥ

ሺሻǤ  
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Ǧ Ȁ ሺ ሻ     
ǡʹ͵  
   ǤʹͶ

ǡ      Ǥ  
  ͳ ሺ Ǧሻ     
           ǡ  
Ǧ Ǥ ǡ
 Ǥ  
    Ǥ        
     
Ǥ
            
      Ǥ      ǡ  
             
Ǥ ʹͷǡ 
      Ǧcalled “interim measures” to tax
     ǡ        
ǡ  Ǥ
        ǡ  Ǥ
  ǡ               
           Ǥ   
ǫ
 Ǥ

ʹʹሺʹͲͳͷሻǤ

ʹ͵

  ǡͳͲ͵Ǧሺ ͻͺͻͲͳʹͶͲʹͲͷሻǡǤͶǤ
 ሺʹͲͲͲሻǡ  ǡǡǤǤ
ʹͷȀ ʹͲ Ǥ
 – Ǥ   ʹ͵ 
ʹͲͳͻሺǣȀȀǤ ǤȀȀȀ ǦǦǦ ǦǦ
ǦǦ ǦǤሻǤ
ʹͶ
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 Ǥ


ሺʹሻǦǡ ǡ

Ǧ 
      ǡ      
  Ǥ       
  ǡ ǡ  ǡ  ǡ
 ǦǦ ሺʹሻ          
Ǥ   
  Ǥ
   ǡ
 ǡ  
Ǥ


ሺ͵ሻ 

    
Ǥ  Ǥ

   
    ሺ ሻǡʹͲͳͺǡ  
   Ǥ  
   ǣ Ǧǡ
ʹT20

Argentina, “Tax Competition” (ǣȀȀʹͲǤȀ  ȀǦ
ȀሻǤ
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ǡǡ
Ǥ           
ǡ        ǡ ǡ
 Ǥ 
  Ǥ


ሺͷሻ   Ȁ

              
  Ǥ  ǡ
            
  Ǥ   ǡ
ǡ Ǥǡ
  Ǥ


Ǥ     

   
ǡ   ʹͲ 
  
      Ǥ     – ǡ

ʹǣȀȀǤ

ǤȀǦȀȀ ǦǦǦǦǦǦ
Ǧ Ǧ ǤǤ
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ǡ– 
Ǥ            
 Ǥ   ǣ
 
ǡ    
 ǡ  ǡ
  Ǥ

            
ǡ  
 Ǥ             
ǡ ǡ
  
      ǡ   Ǧ
 Ǥ ǡ  ǫ

   
 Ǧ Ǥ ǡ       
internationally competitive at the end (Mill’s criterion). Second, check whether
Ǧ Ǧ 
costs (Bastable’s criterion). Then verify whether the government intervention
Ǣ Ǥ

            
consumers obtain from “free” inter  Ǥ  ǡ   
               
  Ǥ ǡ 
Ǥǡ ǡ
 ǡǦ
  Ǥ
ǡ
   
   
 Ǥ
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      ǡ  ǡ  ǡ    
          Ǥ ʹͺ  
 ǡ  Ǥ
 ǡ           
ǦǤ


Ǥ

            
 ǡ  Ǥ
To set a “free flow of data” as a default is a useful approach to examine
  Ǥ 
ǦǤ ʹͻ
ʹͲ   
ǦǤ

 Ǧ   
ǡ   ʹͲ    Ǥ ǡ    
  ǡ 
       Ǥ ǡ    
     ǡ        
Ǥ            
         
   Ǥ

       ǡ   ǡ
Ǧ Ǥ
            Ǧ
 Ǥǡ  
ǦǦǡ
ʹͺ

ǡሺʹͲͳሻǤ
  
 Ǥ
ʹͻሺʹͲͳͺሻ
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Ten years after the 2009 Pittsburgh Summit, key items of the G20’s Strong,
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      ǡ      ǡ
 ሺ  ǡʹͲͳͺሻǤ
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Ǥ
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Ǥ  ǡ  
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 ͳǤʹ ʹͲͲ
ʹͲͳǡ             ሺ ǡ
ʹͲͳͻሻǤ ǦǦ
     Ǥ 
    
   ǡͷͲΨͳͻͻͲሺǡʹͲͳͻሻǤ
   

 
and of calls by WTO members to “deǦescalate the situation” (WTO, 2018a), this
  Ǧ
            ʹͲ  Ǥ ǡ
           
   Ǥ            
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comprises the world’s leading services traders and accounts for roughly 80%
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called “servicification” of manufacturing captures the tendency of
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inputs “embodied” during the production process (e.g. R&D, design, and
professional expertise) and to downstream activities “embedded” at the point
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Ǧ ሻǤ  
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As G20 countries’ productivity growth remains sluggish, recognizing the role of
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  ǡ Ǧ 
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“Audit” national services trade and investment policies and regulations as a
   ʹͲ 

Services are increasingly part of trade agreements…
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… but barriers remain pervasive and very high.
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The ongoing “Fourth Industrial Revolution”, epitomized by technological
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Brief 4 “The Digital Economy for Economic Dǣ     Ǧ
Policies” highlights the growing need to establish a holistic multilateral framework for e commerce
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Abstract

*

There is growing support behind an international framework to facilitate investment
for sustainable development. This Policy Brief suggests that the G20 consider
adopting Guiding Principles on Investment Facilitation for Sustainable Development,
to help ensure that these efforts result in an effective, coherent, and developmentoriented outcome. To this end, this Brief proposes guiding principles to: (1) orient
investment facilitation, (2) facilitate sustainable FDI, (3) integrate facilitation
throughout the investment lifecycle, (4) engage in multistakeholder consultations,
(5) ensure shared responsibilities, (6) encourage cooperative activities, (7) adopt a
whole-of-government approach, (8) focus on national efforts within a multilateral
framework, and (9) support capacity building coupled with flexibility.
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Challenge

The world faces the challenge of raising an additional US$2.5 trillion annually
to reach the Sustainable Development Goals. 1 At the same time, there are

currently over US$100 trillion in assets under management, expected to rise to

over US$145 trillion by 2025.2 There is therefore not a dearth of capital, but

rather a dearth of capital flowing to profitable projects that contribute to
sustainable development. At the same time, global FDI flows have actually

declined by more than one third over the past three years, falling from US$1.9

trillion in 2015 to US$1.2 trillion in 2018, a low point last seen in 2009 after the
global financial crisis. 3 This decline is all the more deplorable, as FDI—like
trade—is a win-win proposition, especially considering that such investment
not only involves capital flows but can also involve other resources central to

development, such as technology transfer, the upgrading of human resources,

access to markets, and growing exports. Moreover, considering that the bulk of

FDI is in the services sector and hence is tightly intertwined with trade in

UNCTAD, “Developing countries face $2.5 trillion annual investment gap in key sustainable
development sectors, UNCTAD report estimates”, 24 June 2014 Press Release. Available at:
https://unctad.org/en/pages/PressRelease.aspx?OriginalVersionID=194
2 Arezki, Rabah, Patrick Bolton, Sanjay Peters, Frederic Samama, and Joseph Stiglitz. “From
global savings glut to financing infrastructure: the advent of investment platforms”, IMF
WP16/18,
2016,
p.
5.
Available
at:
https://www.imf.org/external/pubs/ft/wp/2016/wp1618.pdf. Accessed 8 January 2019.
Also see PwC, “Global Assets under Management set to rise to $145.4 trillion by 2025”, 30
October 2017. Available at: https://press.pwc.com/News-releases/global-assets-undermanagement-set-to-rise-to--145.4-trillion-by-2025/s/e236a113-5115-4421-9c7577191733f15f. Accessed 8 January 2019.
3 UNCTAD, “World Investment Report Annex Tables”, FDI inflows by region and economy,
1990-2017.
Available
at:
https://unctad.org/en/Pages/DIAE/World%20Investment%20Report/Annex-Tables.aspx.
Accessed 25 January 2019. Also see UNCTAD, “Investment Trends Monitor”, Issue 31,
January
2019.
Available
at:
https://unctad.org/en/PublicationsLibrary/diaeiainf2019d1_en.pdf. Accessed 25 January
2019.
1

2
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services, the performance of FDI flows has direct implications for the role of
services trade in achieving G20 objectives.4

This leads to two closely intertwined goals:
(1)

(2)

How to increase the flow of foreign direct investment; and

How to increase the benefits from foreign direct investment.

Investment facilitation provides an innovative approach to help achieve both

goals.

Investment facilitation is broadly conceived as an international framework of

non-controversial, technical measures that can increase the quantity and

quality of investment. Since virtually all economies both receive and export
investment capital, 5 investment facilitation has the potential to benefit all

economies. Yet, given that developing and least-developed countries often lack
the capacity to attract foreign direct investment (FDI) – and that FDI is often
their largest source of finance

6

– investment facilitation is particularly

important for these countries. As investment facilitation mainly targets foreign

Prima Braga, Carlos, Jane Drake-Brockman, Bernard Hoekman, J. Bradford Jensen,
Patrick Low, Hamid Mamdouh, Pierre Sauvé, Johannes Schwarzer, and Sherry
Stephenson, “Services Trade for Sustainable, Balanced, and Inclusive Growth”, T20,
2019 .
5 Perea, Jose Ramon and Matthew Stephenson, “Outward FDI from Developing Countries”,
Global Investment Competitiveness Report 2017/2018, World Bank Group, 2018, pp. 101134. Available at: http://pubdocs.worldbank.org/en/550551508856695853/GICR-04.pdf.
Accessed 4 January 2019.
6 UNCTAD, “World Investment Report 2018: Investment and New Industrial Policies – Key
Messages
and
Overview”,
Available
at
https://unctad.org/en/PublicationsLibrary/wir2018_overview_en.pdf. Accessed 4 January
2019.
4

3
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direct.investment, this brief focuses on FDI. It is worth noting, however, that
improvements in domestic regulatory systems through facilitation efforts are
likely to also generate significant benefits for domestic investors.
Why should the G20 take up this issue?

• Discussions on investment facilitation have been very dynamic – from the
national to the multilateral levels – generating a need for high-level guidance
to achieve effective, coherent, and development-oriented outcomes.7

• The need for such guidance was already recognized and called-for by the
T20 in 2018.8

• G20 economies represent 88 percent of global outward FDI stock and thus
have both an interest in supporting an international framework to facilitate
investment and the legitimacy to do so.9

• The G20 adopted Guiding Principles for Global Investment Policymaking in

2016 and launched the Compact with Africa in 2017, both of which

In December 2017, 69 economies called for discussions at the WTO to develop a
multilateral framework on investment facilitation for development. See “Joint Ministerial
Statement on Investment Facilitation for Development”, 13 December 2017, WTO document
WT/MIN(17)/59. Available at https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S009DP.aspx?language=E&CatalogueIdList=240870&CurrentCatalogueIdIndex=0&FullTextHa
sh=371857150&HasEnglishRecord=True&HasFrenchRecord=True&HasSpanishRecord=
True. Accessed 4 January 2019.
8 Berger, Axel, Karl P. Sauvant, Silvia Karina Fiezzoni, Rodrigo Polanco, Matthew Stephenson,
Akihiko Tamura, and Pavel Trunin, “Moving the G20’s investment agenda forward”, T20,
2018. Available at: https://t20argentina.org/publicacion/moving-the-g20s-investmentagenda-forward/. Accessed 14 January 2019.
9 UNCTAD, “FDI outward stock, by region and economy, 2017”. Available at:
https://unctad.org/en/Pages/DIAE/World%20Investment%20Report/Annex-Tables.aspx.
Accessed 13 January 2019.
7
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emphasize the importance of investment facilitation as a key dimension of
investment policy.10

• The Trade Facilitation Agreement came into force in 2017, but given that

trade and investment are increasingly interlinked, trade facilitation will be
much more effective if undertaken together with investment facilitation—

and vice versa.11 In fact, some FDI—like investment in telecommunications,

ports, airports, roads, and railways—can be thought of as trade facilitation.

The G20 Guiding Principles for Global Investment Policymaking have served as

an important signal for international investment policy reform. The G20 can
draw from this experience and adopt non-binding Guiding Principles on

Investment Facilitation for Sustainable Development, thus providing
orientation, contour, and impetus to discussions in this emerging area.

10 See Principle VII, “G20 Guiding Principles for Global Investment Policymaking”, Available
at:
https://investmentpolicyhub.unctad.org/Upload/Documents/Annex%20III%20G20%20G
uiding%20Principles%20for%20Global%20Investment%20Policymaking.pdf. Accessed 30
December 2018. Principle VII states: “Policies for investment promotion should, to maximize
economic benefit, be effective and efficient, aimed at attracting and retaining investment,
and matched by facilitation efforts that promote transparency and are conducive for
investors to establish, conduct and expand their businesses” (emphasis added). Also see
“About
the
Compact
with
Africa”.
Available
at:
https://www.compactwithafrica.org/content/compactwithafrica/home.html.
11 WTO, UNCTAD, OECD and World Bank, “Inter-Relationship between Trade and
Investment: Strengthening Policy Coherence”, Discussion Paper for the G20, 2016. Available
at:
http://sherpag20indonesia.ekon.go.id/index.php?r=site/resourceDownload&filename=In
ter-relationship%20between%20Trade%20and%20InvestmentStrengthening%20Policy%20Coherence.pdf. Accessed 4 January 2019.
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Proposal

The G20 should adopt non-binding Guiding Principles on Investment
Facilitation for Sustainable Development

With the objective of (i) leveraging investment for inclusive economic growth
and sustainable development, (ii) ensuring that investment policy and
measures are transparent, efficient, and effective while preserving policy space
and regulatory sovereignty, and (iii) supporting efforts at the national level to
attract and leverage investment for sustainable development while creating an
international framework that provides benchmarks, good practices, and
orients international assistance, the G20 may wish to consider the following
non-binding principles to provide guidance to efforts in support of investment
facilitation.
1. Orient investment facilitation

Investment facilitation should be concerned with practical aspects and
technical measures to support the flow of investment. In so doing, investment
facilitation should focus on areas where there is generalized interest and
support – from firms and governments – such as improving transparency and
predictability of investment measures, streamlining procedures, and enhancing
coordination and cooperation between actors. Facilitation efforts should not
include the controversial and polarizing areas of market access, investment
protection, and investor-state dispute settlement. In particular, investment
facilitation should not be conceived in such a way that it restricts the policy
space of national governments and should leave considerable flexibility with
implementation. Where relevant, investment facilitation efforts can draw from
the earlier experience of trade facilitation efforts, both in terms of process and
substance, that led to the successful adoption of the Trade Facilitation

6
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Agreement. Investment facilitation efforts can also draw from the analytical
work undertaken by international organizations.12

Guiding Principle 1: Investment facilitation should focus on practical aspects
and technical measures to support the flow of investment – and not deal with
market access, investment protection, and investor-state dispute settlement –
thereby maintaining the policy space of national governments. To this end,
investment facilitation should draw from both the lessons of the Trade
Facilitation Agreement and the experience of international organizations.
2. Facilitate sustainable FDI

When governments facilitate investment, they do not seek foreign investment
for its own sake, but for its development benefits. As a result, economies aim
not only to increase the quantity of FDI but also its quality, as measured by its
contribution to sustainable development. In other words: sustainable FDI for
sustainable development. 13 Any international framework on investment
facilitation should therefore promote not only FDI in general, but especially
sustainable FDI, i.e., FDI that is at once commercially viable and makes a
maximum contribution to economic, social, and environmental development.14
Facilitation efforts should also support FDI that takes place on the basis of
proper governance mechanisms (such as environmental impact studies,
stakeholder consultations, and risk-management mechanisms). In this context,
the promotion of linkages between foreign affiliates and domestic firms is
12

UNCTAD, “Global Action Menu for Investment Facilitation”, May 2017. Available at:
https://investmentpolicyhub.unctad.org/Upload/Documents/InvestmentFacilitation_Review%20Note%203%20feb.pdf. Accessed 14 January 2019. Also see Novik, Ana and
Alexandre de Crombrugghe, “Towards an International Framework for Investment Facilitation”, OECD
Investment Insights, April 2018. Available at: https://www.oecd.org/investment/Towards-an-internationalframework-for-investment-facilitation.pdf. Accessed 14 January 2019.
13
Sauvant, Karl P., “International Investment Facilitation: By Whom and for What?”. Presentation to the
ICTSD/IDB Roundtable on “Trade Facilitation 2.0 in Regional Trade Agreements: Enabling Trade in the
Digital Age”, Geneva, 1 June 2018. Available at SSRN: https://ssrn.com/abstract=3198412
14
Sauvant, Karl P. “We need an international support programme for sustainable investment facilitation,”
Columbia
FDI
Perspectives,
no.
151,
6
July
2015,
p.
1.
Available
at:
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2896212

7
Strengthening the Rules-Based Trading System

119

Trade, Investment and
Globalization
particularly important. To facilitate sustainable FDI, governments, firms, and
other key actors can use an indicative list of FDI ‘sustainability
characteristics’.15

Guiding Principle 2: Investment facilitation should be focused on ‘sustainable
FDI for sustainable development’, by especially facilitating FDI that is both
commercially viable and makes a maximum contribution to the sustainable
development of host and home economies.
3. Integrate facilitation throughout the investment lifecycle

A focus on sustainable FDI can shape facilitation efforts across an FDI lifecycle
comprised of five stages: (1) development of an FDI vision or strategy, (2) FDI
attraction, (3) FDI entry and establishment, (4) retention of FDI, including
dispute prevention, and (5) and fostering linkages between foreign and
domestic firms to increase the benefits of FDI. 16 Crucially, investment
facilitation can play a role – and should be integrated – in each stage of this
lifecycle. Until now, discussions about investment facilitation have principally
focused on stage (3), the host economy’s policies and procedures regarding the
entry and establishment of foreign investment, and have paid less attention to
the importance of facilitation at the post-establishment stage and beyond. Of
particular importance is the role of facilitation to prevent investment disputes,
not only because these disputes can be costly in and of themselves, but also
because they can discourage both reinvestment and new investment. 17
15

A review of 150 instruments led to the led to the identification of ten common FDI sustainability
characteristics and twenty emerging common FDI sustainability characteristics shared across stakeholders.
See Sauvant, Karl P. and Howard Mann. “Towards an Indicative List of FDI Sustainability Characteristics”.
E15Initiative. Geneva: International Centre for Trade and Sustainable Development (ICTSD) and World
Economic Forum, 2017. Available at: https://ssrn.com/abstract=3055961.
16
WBG, “Support Program for Investment Reform and Innovative Transformation: Tools and Diagnostics
for Expanding Cross-Border Investment and Maximizing its Impact for the Local Economy”. Available at:
http://pubdocs.worldbank.org/en/594381510251482638/SPIRIT-Toolkit.pdf. Accessed 6 January 2019.
17
Allee, Todd and Clint Peinhardt. “Contingent Credibility: The Impact of Investment Treaty Violations on
Foreign Direct Investment”, International Organization. Cambridge University Press, 65(3), 2011, pp. 401–
432. Available at: https://doi.org/10.1017/S0020818311000099.
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Economies can put in place mechanisms to identify and address investment
irritants and complaints before they become formal disputes, and in so doing
avoid the concomitant economic, reputational, and political costs.18

Guiding Principle 3: Investment facilitation should integrate facilitation efforts
across each stage of the investment lifecycle.
4. Engage in multistakeholder consultations

The input and guidance of stakeholders is essential to understand facilitation
needs across the lifecycle, and for facilitation efforts to achieve real impact. The
reason is that stakeholders – including investors and representatives of
investment promotion agencies, but also other stakeholders from academia
and civil society – can help identify the operational, ground-level constraints to
investment that facilitation efforts can address. This should help ensure that
measures included in any international framework will be designed in a
manner that addresses the actual challenges to increasing both the quantity
and quality of FDI, through what has been called a “collective process of
discovery”19. As a result, while investors, business associations, and investment
promotion agencies will likely be the most important constituents of this
consultative process, other stakeholders should also be included to ensure
input from all relevant parties.

18

UNCTAD, “Best Practices In Investment For Development Case Studies In FDI - How to Prevent and
Manage Investor-State Disputes Lessons from Peru”, UNCTAD Investment Advisory Series B, 2011.
Available at: https://unctad.org/en/Docs/webdiaepcb2011d9_en.pdf. Also see Echandi, Roberto.
“Complementing investor–state dispute resolution: A conceptual framework for investor–state conflict
management”. In Roberto Echandi and Pierre Sauvé (Editors), Prospects in International Investment Law
and Policy: World Trade Forum, 2013, pp. 270-305. Cambridge: Cambridge University Press. Available at:
https://doi.org/10.1017/CBO9781139565479.023.
19
Sauvant, Karl P. and Khalil Hamdani. “An International Support Programme for Sustainable Investment
Facilitation”, p. 2. E15 Initiative. Geneva: International Centre for Trade and Sustainable Development
(ICTSD) and World Economic Forum, 2015. https://ssrn.com/abstract=3143372
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Guiding Principle 4: Investment facilitation should benefit from a multistakeholder process of consultations and cooperation in formulating and
implementing measures, especially input from investors, business associations,
and representatives of investment promotion agencies.
5. Ensure shared responsibilities

At the same time as stakeholders help shape facilitation efforts, they also have
a shared responsibility for its implementation. At present, international
investment agreements provide for host country governments to play the
leading role in managing FDI – including its attraction, retention, and impact on
the domestic economy – with little active role of home country governments or
firms. However, both home country governments and firms are increasingly
adopting measures to shape outward FDI decisions and behaviors.20 On the one
hand, home country governments have adopted national guidelines for how
their firms carry out outward FDI,21 and embraced multilateral efforts such as
the OECD’s Guidelines for Multinational Enterprises.22 On the other hand, firms
have adopted their own codes of corporate social responsibility, and also
embraced multilateral efforts such as the Principles of Responsible
Investment. 23 Home country governments and firms are therefore poised to
play an increasingly active role in facilitating sustainable FDI. A balanced
20

Examples of home-country measures include, inter alia, information on investment opportunities in
specific sectors or markets, grants for feasibility studies, support for business missions and matchmaking
services, loans or equity investment, financial guarantees, political-risk insurance, and tax exemptions on
foreign operations. See Sauvant, Karl P. and Persephone Economou, Ksenia Gal, Shawn Lim and Witold
Wilinski. “Trends in FDI, Home Country Measures and Competitive Neutrality”, Yearbook on International
Investment Law & Policy 2012-2013, New York: Oxford University Press, 2014, pp. 3-107. Available at
SSRN: https://ssrn.com/abstract=2814307. Accessed 14 January 2019.
21
Sauvant, Karl P. and Howard Mann. “Towards an Indicative List of FDI Sustainability Characteristics”.
E15Initiative. Geneva: International Centre for Trade and Sustainable Development (ICTSD) and World
Economic Forum, 2017. Available at SSRN: https://ssrn.com/abstract=3055961. Accessed 4 January 2019.
For one example, see the guidelines issued by the Department of Trade and Industry (DTI) in South Africa:
“Guidelines for Good Business Practice by South African Companies Operating in the Rest of Africa”.
Available
at:
http://files.constantcontact.com/8360ff0d101/19a99fde-32e7-41dc-a4aef0c1dfba2c75.pdf?ver=1472465496000. Accessed 5 January 2019.
22
See
“OECD
Guidelines
for
Multinational
Enterprises”.
Available
at:
http://mneguidelines.oecd.org/mneguidelines/. Accessed 5 January 2019.
23
As of January 2019 there were over 2,200 signatories of the Principles of Responsible Investment. See
“PRI Signatories”, available at https://www.unpri.org/signatories. Accessed 5 January 2019.
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approach with shared responsibilities among these and other stakeholders is
more likely to lead to sustainable development outcomes by boosting trust,
increasing collaboration, and ensuring that investments have broad buy-in and
support.

Guiding Principle 5: Investment facilitation should strive for shared
responsibilities among stakeholders, especially host country governments,
home country governments, and investors.
6. Encourage cooperative activities

One of the clearest ways to foster shared responsibility and drive successful
facilitation is through cooperative activities, especially between host and home
economies. This is the case for at least three reasons. First, cooperative
activities lead to a better understanding of the respective facilitation needs and
priorities in each economy, allowing targeted measures to directly and
efficiently address these needs and priorities. Second, cooperative activities
create partnership and mutual learning, building a foundation of trust for all
other investment facilitation measures that may be considered. Third,
cooperative activities help obviate the impression that one economy may be
benefiting more from investment facilitation than the other, as cooperative
activities should be guided by mutual interest and designed for mutual benefit.
A cooperative approach is therefore likely to be most effective in providing
information, identifying bottlenecks, streamlining regulations, coordinating
measures, facilitating two-way investment, and overall generating win-win
investment outcomes between economies. Cooperative activities are already
starting to take place, for instance through outward investment agencies and
investment promotion agencies (from different economies) organizing joint
business missions and promotion activities to support win-win, two-way
investment.
11
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Guiding Principle 6: Investment facilitation should encourage cooperative
activities between home and host economies, especially their respective
agencies promoting inward and outward investment. Cooperative activities can
also, where useful, be undertaken with other stakeholders and be regional in
nature.
7. Adopt a whole-of-government approach

Cooperative activities with foreign governments can only be effective if there is
coordination and alignment within the national government. Yet, there are
challenges to coordinating across governmental agencies and across
government levels. Often challenges arise for foreign investors from the
regulatory actions of single domestic agencies that are not aware of the
country’s investment policy or international commitments. At other times, the
actions of municipal and provincial regulatory authorities may not be aligned
with investment policy set at the national level. A whole-of-government
approach can help overcome these unintended ‘horizontal’ and ‘vertical’
regulatory impediments to investment,24 which undermine a country’s ability
to leverage investment for development. A whole-of-government approach
ensures that agencies cooperate across portfolios to achieve consistency and
coordination regarding investment policy. This approach brings together
different government stakeholders to better align efforts, increase
effectiveness, cut costs, boost competitiveness, and generate synergies.

Guiding Principle 7: Investment facilitation should be based on a whole-ofgovernment approach, ensuring participation by, and cooperation among, all
levels of government and all institutions dealing with investment.
24

Ghouri, Ahmad. “What Next for International Investment Law and Policy? A Review of the UNCTAD
Global Action Menu for Investment Facilitation”, Manchester Journal of International Economic Law, 15(2),
2018, p. 203. Available at: https://www.electronicpublications.org/stuff.php?id=710.
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8. Focus on national efforts within a multilateral framework

The need for a whole-of-government approach just described is underpinned
by the fact that investment facilitation first and foremost takes place at the
national level through the work of government institutions. These institutions
formulate and implement investment regulations, a primary locus of
facilitation efforts. At the same time, bilateral and multilateral approaches can
support and build on national activities in what could be called a ‘tiered’ system.
A multilateral approach, in particular, is more likely to produce an inclusive
framework that reflects the interests and needs of economies at all stages of
development, and thus is more legitimate, stable, and impactful. In addition,
there are two reasons why it is in the interests of economies to extend an
investment facilitation framework on a most-favored-nation (MFN) basis even
to those economies that may not participate. First, an MFN basis will increase
the likelihood of participating economies receiving inward investment, since it
will facilitate inward investment from all economies, irrespective of their
participation (non-participating economies, in contrast, will not benefit from
an increase in inward investment flows generated by facilitation efforts).
Second, given the growing integration of trade and investment, participating
economies are more likely to gain from trade with partner economies if they
facilitate investment from them as well, irrespective of the trading partners’
participation in the investment facilitation framework. This same logic may
have helped determine that the Trade Facilitation Agreement be applied on an
MFN basis, creating even more of an incentive to apply investment facilitation
on an MFN basis if the gains from trade and investment are to be fully realized.

Guiding Principle 8: Investment facilitation should first and foremost focus on
national efforts, but also be multilateral in nature, designed by and for all
economies through an inclusive process, and with the ensuing results applied
on a most-favoured-nation basis.
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9. Support capacity building coupled with flexibility

The preceding eight principles will be ineffective without sufficient capacity
building and flexibility. The reason is that economies are not at the same level
in terms of identifying, negotiating, adopting, and implementing facilitation
measures. For an investment facilitation framework to succeed, there must
thus be support for capacity building throughout the process, crowding-in the
participation of economies at different levels of development. Key to success
will be a combination of flexibility and support, as gleaned from the successful
Trade Facilitation Agreement. Developing countries and LDCs could (1) decide
how long they require to implement commitments, (2) make commitments
contingent on technical assistance, and (3) benefit from time windows to
change commitments or grace periods. The Trade Facilitation Agreement,
furthermore, provides for the establishment of (4) an Expert Group, as needed,
to advise on implementation or management of commitments, as well as (5) a
facility to provide technical assistance when not provided by donors and
international organizations. This recipe of capacity building and flexibility has
worked well for trade facilitation and can be replicated for investment
facilitation, while adapting it as needed. This would allow all economies both to
participate in discussions and have the needed flexibility to join a framework.

Guiding Principle 9: Investment facilitation should include capacity building –
throughout the process of developing and implementing facilitation measures
– to ensure that economies at different levels of development can participate
on an equal footing and that all can benefit from these efforts. Investment
facilitation should also allow for flexibility in the implementation of
commitments for countries across different levels of development to join.
Way forward

The G20 may wish to add investment facilitation to the agenda of the Trade and
Investment Working Group (TIWG) and suggest that the Ministerial Meeting on
14
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Trade and Digital Economy on 8 June 2019 make a commitment to working on
this issue. This would allow the TIWG to examine how investment facilitation
can increase the level and benefits of investment flows, building on the
Guidelines on Global Investment Policymaking and the Compact with Africa.
The TIWG may also wish to request international organizations – especially
UNCTAD, World Bank Group, WTO, and the OECD – to provide technical
support to investment facilitation efforts. The TIWG could also consider the
draft Guiding Principles on Investment Facilitation for Sustainable
Development included in this Policy Brief. If adopted, the G20 could then
request international organizations to assist with their implementation.
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