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he past several years have been tumultuous

ones for U.S. trade policy. After strident rheto-

ric from Donald Trump during his presiden-

tial campaign, his administration followed

up with a wide range of aggressive actions.

Congress, U.S. trading partners, businesses, and consumers

have all been pushed to their limits by an administration that

has taken U.S. policy in a protectionist and unilateral direction.

If Democratic presidential candidate Joe Biden wins the

2020 election, he will face the challenge of developing a coher-

ent U.S. trade policy that provides stability and certainty. This

paper presents an overview of the trade issues a President Joe

Biden would likely face, with some suggestions on possible ap-

proaches his administration might take. It covers seven major
topics, with some overlap among them:

1. Trade agreements: What should U.S. trade agree-
ments say, and with whom should the United States
negotiate them?

2. The World Trade Organization (WTO): How
should a Biden administration deal with the many chal-
lenges faced by the multilateral trade institution that is
the foundation of the trading system?

3. China: How should a Biden administration approach
China’s controversial and difficult integration into the
trading system?

4. The United States-Mexico-Canada Agreement

(USMCA): Can some of the USMCA’s flaws be fixed
during implementation?

5. Executive trade actions: How should a Biden admin-
istration use executive branch discretion over trade
policy?

6. The role of Congress: Is it time to recalibrate the
legislative/executive balance of power over trade?

7. Personnel: Who should be in charge of U.S. trade policy?

TRADE AGREEMENTS:
WHAT AND WITH WHOM?

‘When it comes to trade agreements, trade officials must
address two big questions: What should those agreements
say? And with whom should they be negotiated?

In terms of what issues trade agreements should cover,
the modern version of trade agreements emerged in the
1930s, and these agreements have always been about more
than just tariffs. Early trade agreements recognized that do-
mestic taxes and regulations could also be used as a means
of protectionism, and they established obligations to ad-
dress this problem. But since the early 1990s, when the
North American Free Trade Agreement (NAFTA) and the
WTO were established, the scope of trade agreements has
expanded considerably. The question for trade officials today
is, what is the proper scope of these agreements? In other
words, what policy areas should be included?
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Of the wide range of options, each potential issue has ap-
peal for one interest group or another and generates opposi-
tion from other interest groups. The main substantive policy
areas that have been included in trade agreements are tariff
liberalization (the scope of which is affected by rules of origin);
the liberalization of trade in services; opening government
procurement to foreign competition; regulatory trade barri-
ers, including the regulatory process; digital trade; intellectual
property; investment protection (and investor-state dispute
settlement); labor; environment (including climate change);
competition policy; corruption; currency practices; gender
rights; and the rights of indigenous peoples. Sometimes draw-
ing the line as to what belongs in a trade agreement and what
does not is difficult, but strong arguments exist for a tradition-
al focus on protectionist measures, with other issues addressed
by specialized treaties and international organizations.'

Beyond substantive policy, issues also arise related to gover-
nance in trade agreements. Examples include the enforceabil-
ity of the dispute settlement process (e.g., whether panels can
be blocked); the role of monitoring and oversight, through reg-
ular committees or occasional review under a “sunset clause”;
and the process for withdrawal by a party:.

With all these issues in the conversation, designing an
agreement that the negotiating governments can support
and that can also secure domestic ratification is a challenge.
The balance needs to be crafted carefully, and it may change
over time, depending on the political balance at a given mo-
ment (such as which parties have control over the different
branches of the U.S. government).

A Democratic president is likely to push for rules that cer-
tain nongovernmental organizations on the left prefer (e.g.,
the environment and labor) rather than for those sought by
business groups (e.g., intellectual property and investor-state
dispute settlement). If the Republicans keep control of the
Senate after the 2020 election, the balance a Biden admin-
istration tries to draw may need to shift a bit toward the
business side. If the Democrats take over the Senate, the cal-
culation will be different.

In addition to decisions about what should be in trade
agreements, there is also the question of whom to nego-
tiate with. A Biden administration would have many op-
tions. Rejoining the Trans-Pacific Partnership (TPP), now
in a slightly different form after some revisions by the other
parties, is an obvious possibility that many people, includ-
ing Biden himself, have suggested.” Doing so would require
some degree of renegotiation, but the other TPP parties
would likely welcome the United States back in. Reviving
negotiations with the European Union, which the Obama

administration undertook as the Transatlantic Trade and
Investment Partnership (TTIP), could also make sense.
But these large-scale negotiations are challenging and could
run into hurdles, which they did the first time around.
Perhaps a one-on-one negotiation with an eager United
Kingdom would be easier. This type of smaller-scale nego-
tiation could also work with New Zealand, which is looking
to ensure that it does not become too dependent on China.
And Japan presents an interesting case because the Trump
administration has negotiated a partial deal already; that
deal could be expanded (or folded back into the TPP). The
Trump administration has mentioned several other govern-
ments as trade-negotiating candidates as well, including
India, Kenya (where free trade agreement negotiations are
just starting up), and Switzerland. (Of course, China is the
big trading partner out there and is addressed separately
later in this paper.)

For the Trump administration, a key consideration has
been a preference for bilateral deals over those with mul-
tiple partners. But that approach has always been more of
an idiosyncratic preference than an evidence-based view,
and a Biden administration should be more practical about
this issue. It should evaluate all its options and focus on the
negotiations that offer the most value in terms of economic
benefits and mending relations with allies.

THE WTO: FACING BIG CHALLENGES

The overarching trade agreement that loosely governs the
world trading system is the WTO Agreement, which is over-
seen by the WTO, the leading multilateral trade institution.
Since taking office, the Trump administration has challenged
the WTO in a number of fundamental ways.

First, it rightly complains about the failure of the WTO
to achieve new liberalization. Of course, some of the blame
for that failure falls on the United States, which has not been
eager to liberalize in recent years. Nevertheless, it is true
that, if the WTO cannot facilitate new liberalization, gov-
ernments must look elsewhere. Some possible areas to focus
on are fisheries subsidies, e-commerce, and environmental
goods, where progress has been made in recent years. A Biden
administration could emphasize moving things forward in
these areas, but it would need to keep in mind that it would
have to give something in return.

The Trump administration has also raised concerns about
the limited commitments made by some of the more ad-
vanced developing countries,? the failure of certain countries
to notify trade measures properly,* the need for new rules




on subsidies, and more generally the issue of how the WTO
deals with countries, such as China, that have significant
nonmarket aspects to their systems.’ A Biden administration
should pursue these issues but should of course be willing to
listen to the many concerns other WTO members have ex-
pressed about U.S. protectionism.

Finally, on the WTO, the Trump administration has
blocked appointments to the Appellate Body, the highest
tribunal in the WTO’s dispute settlement system, over con-
cerns about its behavior, including judicial overreach and
failure to follow its stated rules.’ The Trump administration
raises some legitimate issues here, and previous administra-
tions also expressed their disagreement with the Appellate
Body. Absent from the Trump administration’s approach,
however, is an explicit statement of what changes would
alleviate the concerns. There are certainly plenty of options
here, and a Biden administration should put together a de-
tailed proposal and make the case for it. A revived Appellate
Body is important to maintain the proper functioning of the
system. Right now, the European Union is leading an effort
to put together a temporary alternative appeals mechanism.”
For the United States to remain on the sidelines during nego-
tiations of fundamental aspects of the WTO is bad for the
United States and for the system.

CHINA: CAN IT BE INTEGRATED
INTO THE TRADING SYSTEM?

China’s accession to the WTO in 2001 was a momentous
event. Unfortunately, although China’s entry into the WTO
was an important first step in its integration into the world
economy, a proper follow-through did not occur. The Bush
administration was distracted by 9/11 and then the financial
crisis; the Obama administration argued that it was pushing
for liberalization with other major trading countries as a way
to write the rules rather than letting China do so, but its ma-
jor initiatives failed. Then the Trump administration came
along and started a trade war with China, with a goal of pres-
suring China to liberalize; but that administration has also
started trade wars with many other countries, undermining
its China strategy in the process.®> A Biden administration
will inherit a difficult situation.

Trade with China poses real concerns: subsidies and
overcapacity, the behavior of state-owned enterprises, na-
tional security threats related to tech products and data,
and dependence on China for medical supplies, among oth-
ers. In general terms, a Biden administration would need to
search for a reasonable balance on these issues while taking
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into account competing concerns. Short-term economic
benefits have to be balanced with longer-term security
concerns. To illustrate the point, the United States could
ban Huawei from using Android as its operating system in
smartphones. This policy might slow Huawei’s growth in
the short term, but the long-term implications may be nega-
tive if the policy leads Huawei to develop its own operating
system. As the U.S. government continues its refinement of
the investment reviews carried out by the Committee on
Foreign Investment in the United States and of various ex-
port control regulations, it needs to think carefully about
how to draw the right balance.

A more challenging issue will be evaluating what to do
with the Trump administration’s Section 301 tariffs and phase
one U.S.-China trade deal. One option would be to remove all
the tariffs and terminate the deal by executive order (which
could be done because Congress did not formally sign off on
the deal) and then start over with a new process that involves
working with allies in a joint effort to put pressure on China.
Alternatively, because the phase one deal includes useful pro-
visions, and because we may have a better sense by the end
of the year whether it is leading to any progress, perhaps the
deal could be adapted and used to some extent. Aspects that
are more about managed trade and unilateralism, such as the
purchase commitments and unilateral enforcement mecha-
nism, should be discarded; but some of the substantive provi-
sions may represent real progress.

USMCA: IMPLEMENTATION ISSUES

A signature trade policy achievement of the Trump admin-
istration is the renegotiated NAFTA, now called the USMCA.
As amatter of domestic politics, the deal is done, and President
Trump can tout it as avictory. In terms of policy, however, there
are still some questions to answer. Two of the most important
ones relate to the rules of origin for automobile production
and the new rapid-response labor mechanism.

One of the great benefits of NAFTA was its integration of
auto production in Canada, Mexico, and the United States. It
eliminated tariffs on most autos and auto parts, which made
production more efficient. This improved efficiency allowed
North American production to be more competitive and led
to lower prices for consumers.

The USMCA tries to change this situation by imposing
stricter conditions in order to qualify for these zero tarifs.
In particular, companies in this sector will now need to in-
clude a higher percentage of North American content in the
finished product to meet the rules of origin and will also have
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to satisfy minimum wage requirements for a certain portion of
their workforce.? The Trump administration’s goal seems to be
to make it more difficult to trade freely and, as a result, to push
companies to relocate production to the United States.

But those conditions are sketched out only vaguely in the
USMCA itself, and the actual impact of the agreement is still
unclear. Implementing regulations still need to be designed
and put into place. The Trump administration is pushing hard
to get this next step finished quickly, but it may take some time
with the auto industry expressing concerns.” A Biden admin-
istration would have to evaluate the state of the issue when it
comes into office, but it may have an opportunity to apply the
regulations in a more flexible manner in an effort to avoid un-
dermining one of NAFTA’s key economic achievements.

The other big USMCA implementation issue is the new
labor enforcement mechanism. In response to demands
from House Democrats, the Trump administration con-
vinced Mexico to sign on to a completely new and untested
rapid-response labor mechanism."” This procedure may lead
to aflood of labor rights cases brought against Mexican facto-
ries. How this mechanism will play out is unclear, but a Biden
administration will be faced with decisions on how actively
to enforce the new rules.

DOMESTIC TRADE POLICY: EXERCISING
EXECUTIVE BRANCH DISCRETION

As discussed in more detail in the next section, over
many decades Congress has delegated a good deal of power
over trade to the executive branch. The Trump administra-
tion has used this power to the fullest. Some of its actions
have been simply a more intense exercise of the proce-
dures that all administrations use. For example, the Trump
administration has been a particularly active user of trade
remedies (antidumping, countervailing duties, safeguards)
and has not been shy about telling everyone about it.”> With
regard to tariff preferences for developing countries, the
administration has undertaken vigorous reviews in an effort
to extract new market access commitments or other con-
cessions from trading partners.

In other areas, however, the Trump administration has gone
beyond what came before. The biggest unilateral action by
the Trump administration is the use of Section 232 to impose
tariffs and quotas on steel and aluminum imports, purport-
edly on the basis of national security but with an extremely
flimsy national security rationale.” The next section considers
general reforms to Section 232, but one of the most produc-
tive steps—for both the US. economy and relations with our

allies—a Biden administration could take is to repudiate the
Section 232 reports put out by the Commerce Department
during the Trump administration and to remove the resulting
tariffs and quota arrangements for steel and aluminum.

ROLE OF CONGRESS:
RECALIBRATING POWER OVER TRADE

The Trump administration has pushed the boundaries of
executive authority over trade. Article I, Section 8, of the
Constitution gives Congress power over tariff duties and reg-
ulating commerce with foreign nations (although the presi-
dent does have authority over foreign affairs), but Congress
has delegated a fair amount of this power over the years. The
Trump administration has made use of these delegations,
interpreting various statutes in a creative and flexible way
so as to give itself more discretion. A Biden administration
could take a look at the state of congressional-executive
power over trade and push for a rebalancing. Several areas
merit consideration.

First, the conventional way that the U.S. government
negotiates trade agreements is through a time-limited con-
gressional delegation of negotiating power to the executive
branch, with a wide range of conditions attached, known as
Trade Promotion Authority (TPA). The USMCA renego-
tiation called into question whether those conditions could
actually be enforced, and the Trump administration has not
seemed to feel very constrained by congressional guidance.
TPA, or something like it, as a means to negotiate compre-
hensive trade agreements has been the norm for decades. It
may be time to consider whether this process needs to be re-
thought, with congressional oversight more clearly defined.

Whereas TPA delegates the power to liberalize trade, oth-
er statutes delegate the power to impose tariffs. Two statutes
in particular have caused trouble under the Trump admin-
istration: Section 232 of the Trade Expansion Act of 1962 and
the International Emergency Economic Powers Act. The
Trump administration has repeatedly used them to threaten
and to impose tariffs. A number of legislative proposals under
consideration could reassert some congressional power over
the use of tariffs under these statutes.™ Although presidents
are naturally reluctant to rein in their own power, Biden has
plenty of experience as a legislator and recognizes the impor-
tance of the congressional role on these issues. Members of
Congress fromboth parties have been frustrated by the Trump
administration’s abuse of its executive authority, but congres-
sional Republicans have been reluctant to go against a presi-
dent from their own party. A Biden administration might




present a unique opportunity for Congress and the president
to work together in reforming these statutes.

Finally, President Trump has frequently threatened to
withdraw from various trade agreements, although it is not
clear if a president has such authority."” The varying texts of
the implementation statutes for each agreement add a layer
of complexity to the issue. A Biden administration should
think about how it wants withdrawal to operate and in this
regard could consider putting forward a statement of its
understanding on the matter. In terms of the appropriate
policy here, it seems clear that Congress should have an im-
portant role. If Congress signs off on trade agreements in
the first place, shouldn’t it also have a say in the decision
to withdraw? This goes for provisions such as the USMCA
sunset clause as well. If trade agreements are to terminate
after a set period unless the parties agree to extend (which
is abad idea to begin with because it guarantees uncertainty,
but USMCA has such a provision nonetheless), Congress
should have to affirmatively agree in order for termination
to take place.’®

Making changes here depends, of course, on the makeup
of the next Congress. The Republican-Democrat breakdown
is important, but the trade supporter—trade skeptic balance
is also relevant because each party now has a mix of protec-
tionists and trade liberalizers.

PERSONNEL: WHO SHOULD
RUN U.S. TRADE POLICY?

U.S. trade policy has been formally led at times by some-
one from outside the field. In some cases, that may have
been just what was needed because specialists can get lost
in the weeds and miss the bigger picture. But sometimes ef-
fective trade policy leadership requires someone with expe-
rience and insider knowledge—someone who can navigate
complex substantive disagreements and make all the key

players happy.
When choosing a US. trade representative, a Biden
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administration should consider candidates with specialized
trade policy backgrounds. Having such an individual in place
would allow his administration to get moving right away and
would increase the chances of succeeding on these complex
and contentious issues. Of course, sometimes administra-
tions assign positions on the basis of political considerations;
if that happens with trade policy, a Biden administration
should put in place a strong deputy to manage the process
from one step below.

SOME SUGGESTIONS FOR
A BIDEN ADMINISTRATION

With all this in mind, I suggest the following concrete steps
for a Biden administration to take on trade policy:

1. Pickatrading partner or two and start negotiating. The
United States is falling behind the rest of the world in
terms of liberalization. It’s time to catch up. To get
the most out of the negotiations, start with deals that
have a high value (the TPP, the European Union, and
the United Kingdom are good candidates).

2. Reengage with the WTO. Make a concrete proposal on
reform of the Appellate Body, and push for some new
liberalization.

3. Work with allies on a new plan for China.
Determining how China and other economies with
heavy state intervention fit into the trading system
requires some deep thinking.

4. Develop (or revise, if they are already in place) imple-
menting rules for the USMCA auto rules of origin in an
effort to limit the damage of those provisions.

5. Repeal the Section 232 tariffs. They hurt Americans
and aggravate relations with allies.

6. Talk to Congress about recalibrating the legislative—
executive balance of power over trade.

7. Start the search for U.S. trade representative candi-
dates now.
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