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INTRODUCTION

For more than 20 years, the United States has expressed concerns that the dispute settlement
system of the World Trade Organization — and in particular its Appellate Body — has not
functioned according to the rules agreed by the United States and other WTO Members. This
Report details those concerns and assesses the repeated failure of the Appellate Body to apply
the rules of the WTO agreements in a manner that adheres to the text of those agreements.

Specifically, the Appellate Body has added to U.S. obligations and diminished U.S. rights by
failing to comply with WTO rules, addressing issues it has no authority to address, taking actions
it has no authority to take, and interpreting WTO agreements in ways not envisioned by the
WTO Members who entered into those agreements. This persistent overreaching is plainly
contrary to the Appellate Body’s limited mandate, as set out in WTO rules.

On a more fundamental level, this overreaching also violates the basic principles of the United
States Government. There is no legitimacy under our democratic, constitutional system for the
nation to submit to a rule imposed by three individuals sitting in Geneva, with neither agreement
by the United States nor approval by the United States Congress. The Appellate Body has
consistently acted to increase its own authority while decreasing the authority of the United
States and other WTO Members, which, unlike the individuals on the Appellate Body, are
accountable to the citizens in their countries — citizens whose lives and livelihoods are affected
by the WTO’s decisions.

The Report highlights several examples of how the Appellate Body has altered Members’ rights
and obligations through erroneous interpretations of WTO agreements. Several of these
interpretations have directly harmed the ability of the United States to counteract economic
distortions caused by non-market practices of countries like China that hurt our citizens, workers,
and businesses.

The Appellate Body’s failure to follow the agreed rules has undermined confidence in the World
Trade Organization and a free and fair rules-based trading system. Given persistent overreaching
by the Appellate Body, no WTO Member can trust that existing or new rules will be respected as
written. Indeed, WTO Members have not agreed to any substantive new rules since the WTO
came into existence. The conduct of the Appellate Body has converted the WTO from a forum
for discussion and negotiation into a forum for litigation.

The United States has always been a strong supporter of a rules-based international trading
system and remains so. The United States is publishing this Report — the first comprehensive
study of the Appellate Body’s failure to comply with WTO rules and interpret WTO agreements
as written — to examine and explain the problem, not dictate solutions. WTO Members must
come to terms with the failings of the Appellate Body set forth in this Report if we are to achieve
lasting and effective reform of the WTO dispute settlement system.
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EXECUTIVE SUMMARY

The United States and other free-market nations established the World Trade Organization
(“WTO”) in 1995 as a forum for negotiating and implementing trade agreements. The dispute
settlement mechanism of the WTO was designed to help Members resolve trade disputes arising
under those agreements, without adding to or diminishing the rights and obligations to which
Members had agreed. When the WTO dispute settlement system functions according to the
agreed rules, it provides a vital tool to enforce Members’ WTO rights and obligations. For more
than 20 years, however, the United States and other WTO Members have expressed serious
concerns with the Appellate Body’s disregard for those rules.

As detailed in this Report, the Appellate Body has repeatedly failed to apply the rules of the
WTO agreements in a manner that adheres to the text of those agreements, as negotiated and
agreed by WTO Members. The Appellate Body has strayed far from the limited role that WTO
Members assigned to it, ignoring the text of the WTO agreements. Through this persistent
overreaching, the Appellate Body has increased its own power and seized from sovereign nations
and other WTO Members authority that it was not provided. For example:

e The Appellate Body consistently ignores the mandatory deadline for deciding appeals;

e The Appellate Body allows individuals who have ceased to serve on the Appellate Body
to continue deciding appeals as if their term had been extended by WTO Members in the
Dispute Settlement Body;

e The Appellate Body has made findings on issues of fact, including issues of fact relating
to WTO Members’ domestic law, although Members authorized it to address only legal
ISSues;

e The Appellate Body has issued advisory opinions and otherwise opined on issues not
necessary to assist the WTO Dispute Settlement Body in resolving the dispute before it;

e The Appellate Body has insisted that dispute settlement panels treat prior Appellate Body
interpretations as binding precedent;

e The Appellate Body has asserted that it may ignore WTO rules that explicitly mandate it
recommend a WTO Member to bring a WTO-inconsistent measure into compliance with
WTO rules; and

e The Appellate Body has overstepped its authority and opined on matters within the
authority of WTO Members acting through the Ministerial Conference, General Council,
and Dispute Settlement Body.



The Appellate Body’s persistent overreaching has also taken away rights and imposed new
obligations through erroneous interpretations of WTO agreements. The Appellate Body has
attempted to fill in “gaps” in those agreements, reading into them rights or obligations to which
the United States and other WTO Members never agreed. These errors have favored non-market
economies at the expense of market economies, rendered trade remedy laws ineffective, and
infringed on Members’ legitimate policy space. For example:

e The Appellate Body’s erroneous interpretation of the term “public body” threatens the
ability of Members to counteract trade-distorting subsidies provided through SOEs,
undermining the interests of all market-oriented actors;

e The Appellate Body has intruded on Members’ legitimate policy space by essentially
converting a non-discrimination obligation for regulations into a “detrimental impact”
test;

e The Appellate Body has prevented WTO Members from fully addressing injurious
dumping by prohibiting a common-sense method of calculating the extent of dumping
that is injuring a domestic industry (“zeroing”);

e The Appellate Body’s stringent and unrealistic test for using out-of-country benchmarks
to measure subsidies has weakened the effectiveness of trade remedy laws in addressing
distortions caused by state-owned enterprises in non-market economies;

e The Appellate Body’s creation of an “unforeseen developments” test and severe
causation analysis prevents the effective use of safeguards by WTO Members to protect
their industries from import surges; and

e The Appellate Body has limited WTO Members’ ability to impose countervailing duties
and antidumping duties calculated using a non-market economy methodology to address
simultaneous dumping and trade-distorting subsidization by non-market economies like
China.

For many years, successive Administrations and the U.S. Congress have voiced significant
concerns about the Appellate Body’s disregard for the rules agreed to by WTO Members. As set
forth in the Appendices to this Report, in multiple Congressional Sessions, up to and including
the current Session, Senators and Representatives of both parties have voiced urgent concerns
and the need for reform in numerous resolutions, reports, and statements.*

! See Statements by Members of the United States Congress Expressing Concerns with Appellate Body
Overreaching (Appendix Al); Congressional Legislation and Reports Expressing Concern with Appellate Body
Overreaching (Appendix A2); Statements by U.S. Trade Representatives or Their Deputies on Appellate Body
Overreach (Appendix B1); and Statements by the United States to the WTO Dispute Settlement Body Expressing
Concerns with the Appellate Body’s Failure to Follow WTO Rules and Erroneous Interpretations of the WTO
Agreements (Appendix B2).



Unfortunately, U.S. efforts were ignored, and the problem has worsened as too many WTO
Members remain unwilling to do anything to rein in this conduct. The proper functioning of the
WTO Appellate Body has a disproportionate impact on the United States because more than one-
quarter of all disputes at the WTO have been challenges to U.S. laws or other measures.
Specifically, 155 disputes have been filed against the United States, and no other Member has
faced even a hundred disputes. According to some analyses, up to approximately 90 percent of
the disputes pursued against the U.S. have led to a report finding that the U.S. law or other
measure was inconsistent with WTO agreements. This means that, on average, over the past 25
years, the WTO has found a U.S. law or measure WTO-inconsistent between five and six times
per year, every year.

But these failings have dire consequences for U.S. interests in the WTO, and for all WTO
Members, as well. The negotiating function of the WTO has atrophied as the Appellate Body
has facilitated efforts by some Members to obtain through litigation what they have not achieved
through negotiation; the effectiveness of WTO tools designed to address distortions by non-
market economies has been greatly diminished; and the WTO dispute settlement system
continues to lose the credibility necessary to maintain public support for the system.

In short, the Appellate Body’s failure to follow the agreed rules has undermined not only WTO
dispute settlement, but the effectiveness and functioning of the WTO more generally.
Furthermore, by encouraging behavior that distorts markets, the Appellate Body has helped to
make the global economy less efficient. Lasting and effective reform of the WTO dispute
settlement system requires all WTO Members to come to terms with the failings of the Appellate
Body.

Background

To appreciate the degree to which the Appellate Body has strayed from the agreed upon rules, it
IS necessary to consider the context in which it was created. The WTO was established as a
forum for Member governments to address issues affecting their international trade relations and
to monitor the implementation of the trade agreements negotiated during the Uruguay Round
trade negotiations. WTO Members agreed that the WTO would also function as a forum for
further negotiations among WTO Members and serve as a framework for the implementation of
the results of such negotiations.

To ensure that the United States enjoyed the full benefits it bargained for in the Uruguay Round
negotiations, the United States insisted on the inclusion of a fair and effective mechanism to
settle trade disputes arising under the WTO agreements. The WTO dispute settlement
mechanism as agreed by WTO Members is reflected in the Dispute Settlement Understanding (or
DSU), which is itself one of the WTO agreements. The United States and other WTO Members
agreed that the aim of the WTO dispute settlement system would be the prompt resolution of
trade disputes; the particular processes for achieving this aim were set out in the Dispute
Settlement Understanding.

WTO Members also established the Dispute Settlement Body, consisting of the representatives
of the entire WTO membership, to administer the WTO dispute settlement system in accordance
with the Dispute Settlement Understanding. The Dispute Settlement Body was empowered by
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WTO Members to establish dispute settlement panels, adopt panel and Appellate Body reports,
oversee the implementation of adopted recommendations, and to authorize the suspension of
concessions under the covered agreements.

The Dispute Settlement Understanding reflects WTO Members’ agreement on the limited roles
assigned to dispute settlement panels and the Appellate Body within that system. It provides that
a panel’s function is to assist the Dispute Settlement Body in discharging its responsibilities.
WTO Members agreed that panels would be limited to making only those factual and legal
findings that would assist the Dispute Settlement Body in making a recommendation for a WTO
Member to bring a WTO-inconsistent measure into conformity with that Member’s WTO
obligations.

The United States and other WTO Members also agreed to the creation of an Appellate Body,
comprised of seven individuals, selected by the Members, to hear cases in three-member panels.
The WTO provided a specific and limited role to the Appellate Body: the expeditious review of a
dispute settlement panel’s legal findings and to “uphold, modify, or reverse the legal findings
and conclusions of the panel.” WTO Members agreed to a number of explicit limitations in the
Dispute Settlement Understanding aimed at preventing the Appellate Body from exceeding this
limited authority.

As set forth below and analyzed in detail in this Report, despite the rules set by WTO Members,
the Appellate Body has ignored these constraints and has exceeded its limited role, thereby
transferring authority over important issues of international trade from WTO Members to
themselves.

Ultra Vires Actions and Failure to Follow WTO Rules

The Appellate Body has exceeded its authority and breached the limitations explicitly agreed and
imposed by WTO Members. Individuals on the Appellate Body have repeatedly attempted to
assume for themselves authority not granted to them by WTO Members — and certain WTO
Members have allowed or even encouraged them to do so — thereby adding to Members’
obligations, diminishing their rights, and ultimately undermining the WTQO’s authority and
effectiveness.

1. Contrary to the principle of prompt settlement of disputes, the Appellate Body has
consistently breached the mandatory deadline for the completion of appeals. The prompt
settlement of disputes is a cornerstone of WTO dispute settlement. In Article 3 of the Dispute
Settlement Understanding, WTO Members agreed that the prompt settlement of disputes “is
essential to the effective functioning of the WTO and the maintenance of a proper balance
between rights and obligations.” This principle of prompt settlement is also enshrined in
numerous other provisions of the Dispute Settlement Understanding, including in Article 17.5,
which limits the length of appellate proceedings.

The text of Article 17.5 is clear in its mandatory requirement that the Appellate Body complete
appeals “as a general rule” within 60 days, and that “[i]n no case shall the proceedings exceed 90
days.” The 90-day limit is categorical and without exception, and Article 17.5 therefore does not
accord discretion to the Appellate Body to issue reports beyond the 90-day deadline. Since
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2011, however, the Appellate Body has routinely violated Article 17.5 and ignored the deadline
mandated by WTO Members, and it has done so without even consulting the parties to an appeal.
This conduct has grown worse over time, with some appeals taking more than one year to
complete.

The blatant violation of this clear, mandatory rule by the Appellate Body diminishes the rights of
Members and undermines their confidence in the WTQO’s rules-based trading system. Unfair
trade practices continue during the pendency of disputes, which now typically take several years
to resolve. This delay is particularly harmful for a system like the WTO where the remedy is
prospective only. The increasing delays in appeals lessen the benefit of the dispute settlement
system for a complainant and decrease the deterrent effect for Members who do not respect their
WTO obligations.

The Appellate Body’s failure to comply with Article 17.5 leads to further systemic problems.
For example, a short deadline for appeals encourages the Appellate Body to address only the
issues presented and discourages overreaching. By not considering itself bound by any deadline,
the Appellate Body has freed itself to address issues not necessary to resolve a dispute, resulting
in impermissible advisory opinions. Indeed, long-delayed Appellate Body reports that address
issues not necessary to assist the Dispute Settlement Body in resolving a dispute have been cited
in subsequent disputes brought against the United States and other Members, including disputes
challenging the imposition of antidumping and countervailing duties legitimately imposed to
address dumped or subsidized imports that injure a Member’s domestic industry. Thus, the
Appellate Body’s breach of this rule raises substantive, and not just procedural problems for
Members.

2. Contrary to WTO rules, the Appellate Body has unilaterally declared that it has the
authority to allow individuals formerly serving on the Appellate Body, whose terms have
expired, to continue to participate in and decide appeals. Although the Appellate Body has
inserted a provision in its Working Procedures (“Rule 15”) that purportedly authorizes this
conduct, the WTO rules agreed to by WTO Members do not give the Appellate Body any such
authority. Rather, the Dispute Settlement Understanding is clear that only WTO Members,
sitting as the Dispute Settlement Body, have the authority to appoint individuals to serve on the
Appellate Body. The Dispute Settlement Understanding is also clear that an individual may be
appointed by the Dispute Settlement Body to serve on the Appellate Body for a maximum of
two, four-year terms. The Appellate Body acts contrary to this agreement text by arrogating to
itself the authority to “deem” former Appellate Body Members as continuing Appellate Body
Members for the purpose of issuing reports in appeals that began before their terms expired.

Through the Appellate Body’s breach of the Dispute Settlement Understanding, persons formerly
serving on the Appellate Body have continued to participate in appeals for more than a year after
their terms have expired. These individuals continue to be paid hundreds of thousands of dollars,
without any authorization by WTO Members, to continue working on an appeal long after the
term set by WTO Members has ended. This practice presents a clear conflict of interest: a
former Appellate Body member can continue to receive a monthly stipend and a daily fee (in
addition to food and lodging) after his or her official term as set by WTO Members has ended,
but only for so long as one of his or her appeals remains unresolved.



3. The Appellate Body has exceeded its limited authority to review legal issues by
reviewing panel findings of fact, including factual findings relating to the meaning of WTO
Members’ domestic law. The Dispute Settlement Understanding provides that a function of
panels is to make an objective assessment of the facts of a case and the relevant WTO law. By
contrast, Article 17.6 of the Dispute Settlement Understanding, which applies to the Appellate
Body, provides that appeals “shall be limited to issues of law covered in the panel report and
legal interpretations developed by the panel.” Thus, WTO Members decided that panels would
make factual findings and legal conclusions, but the Appellate Body would be limited to the
latter.

In violation of this limitation, and contrary to Article 17.6, the Appellate Body routinely reviews
panel findings of fact. The Appellate Body has also reviewed the meaning of a Member’s
domestic law de novo as a legal issue, even though WTO Members have agreed the meaning of
domestic law is an issue of fact not subject to appellate review. The Appellate Body’s flouting
of Article 17.6 has adverse consequences for the WTO dispute settlement system and for
Members. It demonstrates again the Appellate Body’s disregard for WTO rules and its attempt
to expand its authority and scope of review. Second-guessing panel fact-finding also adds to the
length and complexity of appeals.

More fundamentally, Members simply have not authorized the Appellate Body to make
“definitive” interpretations of a Member’s laws. The Appellate Body’s violation of the WTO
rules in this regard could subject WTO Members to incorrect fact-finding by a body not
authorized or even equipped to find facts at all, and in a context where the parties to a dispute are
unable to submit new factual evidence. Indeed, Appellate Body reports misinterpreting U.S.
domestic law (as well as the laws of other WTO Members) have resulted in erroneous WTO
findings that pressure the United States and other WTO Members to repeal or modify their laws
unnecessarily.

4. The Appellate Body has overstepped its role under the Dispute Settlement
Understanding by rendering advisory opinions on issues not necessary to assist the Dispute
Settlement Body in resolving a dispute. Issuing advisory opinions is contrary to the purpose of
the dispute settlement system, which the Dispute Settlement Understanding defines as “to secure
a positive solution to a dispute.” Through the issuance of advisory opinions, the Appellate Body
has attempted to produce interpretations or “make law” in the abstract. The Appellate Body’s
proper role, in reviewing an appeal of a panel report, 